
          
 

 
May 24, 2007 

 
California Fish and Game Commission 
1416 Ninth Street 
Sacramento, CA 95814 
 
Re: Reconsideration of Emergency Petition to Reclassify the Delta Smelt as 
Endangered 
 
On February 7, 2007, The Bay Institute, Center for Biological Diversity, and Natural 
Resources Defense Council (Petitioners) submitted an emergency petition to the 
California Fish and Game Commission to change the listing of delta smelt (Hypomesus 
transpacificus) from a threatened to an endangered species under the California 
Endangered Species Act. The rationale for emergency action was the delta smelt 
population plummeting to the lowest levels ever recorded, new population viability 
analyses indicating that the species was at imminent risk of extinction, and increasing 
magnitude and frequency of known threats to the species and its habitat, such as 
massive water exports.  
 
On March 30, 2007, the California Department of Fish and Game (CDFG) recommended 
that the Commission not take emergency action but rather proceed with a standard 
rulemaking for the delta smelt. At its April 12, 2007 meeting, the Commission denied the 
request for emergency action. On April 19, 2007, CDFG acknowledged that the 
reclassification of the delta smelt’s status to endangered was likely warranted and 
recommended a positive 90-day finding on the petition. 
 
Three significant events have occurred since the April decision by the Commission that 
justify reconsideration of that decision. First, newly available CDFG fish survey 
information has revealed that the delta smelt population is continuing to accelerate 
exponentially toward extinction, having crashed another 92 percent from the historic low 
of last year. Second, the Delta Smelt Working Group (DSWG) has recognized that this 
new survey data “creates a very high degree of concern” and that “failure to recruit a 
new year-class is an urgent indicator that the species has become critically imperiled 
and an emergency response is warranted.”  Third, CDFG and the California Department 
of Water Resources (DWR) have agreed to defer DWR’s compliance with the 
protections of the California Endangered Species Act (CESA) for delta smelt until at 
least April, 2008. In light of these recent events, Petitioners request that the 
Commission reconsider an immediate emergency designation of endangered 
status for the delta smelt, to encourage state agencies to obey state laws 
designed to protect delta smelt and to take action to prevent the imminent 
extinction of the species. 



 
The preliminary data on delta smelt abundance from 2007 is alarming, indicating a 
staggering, possibly fatal drop in the smelt population. In May, CDFG released the 
March through May 2007 data from their ongoing larval and juvenile delta smelt surveys. 
Larval delta smelt numbers from the Spring Trawl Survey are an order of magnitude 
lower than in 2006,1 which was a record low. Spring trawls found just 25 juvenile delta 
smelt, the smallest number ever recorded, and most trawls caught no smelt at all. So far 
this year, the federal pumps in the Delta have caused the take of nearly three times 
more delta smelt juveniles than have been collected during the entire larval survey. 

 
On May 15, the DSWG, comprised of agency biologists, issued a briefing statement to 
the Delta Water Operations Management Team declaring that delta smelt are “critically 
imperiled” and that an "emergency response" is warranted: 

 
“To date, the 2007 20-mm Survey for juvenile delta smelt has collected 
record low numbers of juvenile delta smelt. After the fifth of eight surveys, 
only 25 individuals have been collected, about 7.7 percent of the 326 
taken to this point in 2006, and only 7.1% of the 2000-2006 average of 
353. The DSWG has reviewed the progression of catches that typically 
occur during the course of the 20-mm Survey to evaluate the chance that 
there will be an upswing in the number of larvae collected later this year 
that will bring 2007 catches more in line with previous years. The group 
considers such an increase in catches to be possible but unlikely.” 
 
“The likelihood of a very low outcome creates a very high degree of 
concern for the Delta Smelt Working Group. Water temperatures in the 
Delta have risen above the range wherein the majority of delta smelt 
spawning occurs, meaning that very little additional spawning is likely to 
take place this year. Further, the most recent 20-mm Survey results 
shows that delta smelt are distributed in the central Delta, increasing the 
risk of entrainment. In fact, the first salvage of delta smelt juveniles were 
observed at the Federal water export facility on May 11. For an annual 
species such as delta smelt, failure to recruit a new year-class is an 
urgent indicator that the species has become critically imperiled and an 
emergency response is warranted.” 
 

The DSWG recommended that upstream and in-Delta water management operations be 
modified to achieve a non-negative daily net flow in Old and Middle Rivers, providing the 
state and federal water projects with multiple operational options for accomplishing this 
objective (including export reductions, changes in Head of Old River and south Delta 
agricultural barrier operations, and increases in San Joaquin River flows). The water 
project agencies responded with slight reductions in exports and partial opening of the 
Head of Old River barrier, actions that have failed to meet the Old and Middle River flow 
conditions specified by the DSWG as necessary to avoid further entrainment loss of 
young delta smelt. The DSWG briefing statement and a summary of the CDFG surveys 
are attached. 
 

                                                 
1  The catch per unit effort in 2007 (28.06) so far is the lowest on record, and is an order of magnitude lower than 
the previous low in 2003 (265.42).  The highest abundance of smelt in the 2007 surveys so far is only 7.49 fish as 
compared to a median highest abundance of 173.5 from 2000-2006. 



Other recent events continue to reveal that federal and state management of the delta 
smelt and its habitat is clearly inadequate to protect the species from extinction. In 
response to an Alameda County Court ruling in January that DWR has been illegally 
pumping water out of the Delta without a permit under CESA to kill delta smelt, DWR 
and CDFG are attempting to evade compliance with CESA for another year by relying on 
a memorandum of understanding that anticipates a future “consistency determination” 
based on as-yet unwritten federal permits that the agencies themselves do not expect to 
be completed before April, 2008. In other words, even as new data reveal that the delta 
smelt population is tumbling to the brink of extinction, CDFG and DWR continue to 
refuse to comply with the fundamental requirements of CESA. A copy of the 
memorandum of understanding is attached. 
 
As you know, CDFG recommended that the Commission reject listing the delta smelt as 
endangered on an emergency basis because, according to CDFG, “take of Delta smelt 
is already prohibited under CESA.” CDFG’s recent actions and its memorandum of 
understanding with DWR have made clear that CDFG has no intention of enforcing 
CESA’s take prohibition or reducing the massive take of delta smelt at DWR’s pumping 
facilities for at least the next year. Emergency listing of delta smelt as endangered will 
send a clear message to CDFG and DWR that they must comply with CESA, reduce 
Delta water exports to prevent delta smelt and other species from going extinct, and 
implement meaningful management and recovery actions. 
 
Petitioners believe that the petition demonstrated that an emergency situation exists for 
the delta smelt. The recent survey information leaves no doubt that delta smelt are 
nearing extinction and clearly confirms that an emergency situation exists. It will be a 
shameful legacy if the delta smelt becomes the first listed California species to go extinct 
while awaiting decisive action from the Commission and the Commission ignores all the 
warning signs and fails to act. The delta smelt is an indicator species of the health of the 
Delta. If the delta smelt goes extinct, other fish species that are also experiencing 
population crashes, such as spring-run Chinook, winter-run Chinook, San Joaquin fall 
Chinook, steelhead trout, longfin smelt, green sturgeon and Sacramento splittail are not 
far behind. 
 
Accordingly, we urge the Commission immediately to adopt an emergency 
regulation listing the delta smelt as endangered. Petitioners also request that the 
Commission direct CDFG to immediately implement the recommended 
management and recovery actions suggested in the petition and by the DSWG. 
 
Sincerely, 
 

 
Christina Swanson, Ph.D. 
The Bay Institute 
500 Palm Drive, Suite 200 
Novato, CA 94949 
Phone: (530) 756-9021 
Fax: (530) 756-9021 
E-mail: swanson@bay.org 



 

Jeff Miller 
Center for Biological Diversity 
1095 Market Street, Suite 511 
San Francisco, CA 94103 
Phone: (415) 436-9682 x303 
Fax: (415) 436-9683 
E-mail: jmiller@biologicaldiversity.org 
 

 
Katherine S. Poole 
Natural Resources Defense Council 
111 Sutter Street, 20th Floor 
San Francisco, CA  94104 
Phone:  (415) 875-6100 
Fax:  (415) 875-6161 
E-mail:  kpoole@nrdc.org 


