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VIA ELECTRONIC AND U.S. POSTAL MAIL 
 
Chief, Division of Scientific Authority 
U.S. Fish and Wildlife Service 
4401 N. Fairfax Drive, Room 750 
Arlington, VA 22203  
ScientificAuthority@fws.gov 
Fax: 703-358-2276 
 
Re: Petition Findings for Foreign Species (69 Fed. Reg. 29354 and 69 Fed. Reg. 
70580) 
 
To Whom It May Concern: 
 
The following comments are submitted on behalf of the Center for Biological Diversity 
(“Center”) regarding the U.S. Fish and Wildlife Service’s (“FWS”) annual petition 
findings for foreign bird species as identified in 69 Fed. Reg. 29354 (May 21, 2004) 1 and 
FWS’s 12-month finding on a petition to list seven foreign swallowtail butterflies as 
identified in 69 Fed. Reg. 70580 (December 7, 2004).2  These findings concern 56 of the 
world’s most imperiled bird species, including the Okinawa woodpecker (Sapheopipo 
noguchii), giant ibis (Pseudibis gigantean), black stilt (Himantopus novaezelandia), and 
Caerulean paradise-flycatcher (Eutrichomyias rowleyi), as well as five of the world’s 
rarest butterfly species including Harris’ Mimic swallowtail (Eurytides lysithous 
harrisianus) and the Fluminese swallowtail (Parides ascanius).3
 
It has been well over 20 years since FWS first determined that protection for the majority 
of the birds is warranted under the ESA and well over 10 years since FWS received a 
petition to list the foreign swallowtails.  Nonetheless, such protection remains unrealized 
                                                 
1  Endangered and Threatened Wildlife and Plants; Annual Notice of Findings on Resubmitted 
Petitions for Foreign Species; Annual Description of Progress on Listing Actions, 69 Fed. Reg. 29354 
(May 21, 2004);  
2  Endangered and Threatened Wildlife and Plants; 12 Month Finding on a Petition To List Seven 
Foreign Species of Swallowtail Butterflies as Threatened or Endangered, 69 Fed. Reg. 70580, (December 
7, 2004) 
3  Id. 



today.  At least eleven species that were part of the listing petitions are now believed 
extinct, and the Center is concerned that FWS is not acting to prevent the same tragic fate 
for the remaining species.  Threats to these birds and butterflies and their habitat continue 
to increase, and each population is alarmingly low today.  It is critical that FWS act 
immediately to fulfill its mandate and obligations under the law, and that it make wise 
use of its authority to ensure the continued survival and recovery of these species.  
Providing protection under the federal ESA is a crucial step towards this, and the Center 
provides the following information in support of this action.   
 
I. Petition History 
 
In November 1980, the International Council for Bird Preservation submitted a petition to 
list 77 bird species, including 58 foreign species, as threatened or endangered under the 
ESA.4    FWS reported its “12-month findings” on the petition some three years later, 
finding that listing these 58 foreign bird species was “warranted but precluded” by other 
listing priorities.5  In making this determination, FWS stated, “Publication of a proposal 
to list these species is planned during the present fiscal year (ending September 30, 
1984).”6  However, more than six years passed before FWS actually listed any of these 
species pursuant to the ESA, and to date, it has listed only 21 of the 58 imperiled birds.7   
  
In May 1991, FWS received a second petition from the International Council for Bird 
Preservation that sought protection for an additional 53 foreign bird species.  FWS issued 
its 12-month finding on the petition in March 1994, which proposed listing for 15 species 
from the 1991 petition, and concluded that listing the remaining species was “warranted 
but precluded” by other listing activities.8   
 
After March 1994, FWS completely overlooked its obligation to make annual findings on 
the status of the species identified in the 1980 and 1991 petitions, not even bothering to 
“recycle” its findings as it had done before.  The Center submitted a letter in December 
2002 to notify FWS that the Center intended to sue the agency for failing to take actions 
to protect these species.  With no sign that FWS would comply with its statutory 
mandates, the Center filed suit and subsequently negotiated a settlement with FWS, 
whereby FWS agreed to submit new 12-month findings for the remaining foreign bird 
species to the Federal Register by May 15, 2004.9   
 
FWS issued its findings on May 21, 2004, concluding that “warranted-but-precluded 
findings remain appropriate for 51 species” and that “seventeen species no longer warrant 

                                                 
4  46 Fed. Reg. 26464 (May 12, 1981). 
5  49 Fed. Reg. 2485 (January 20, 1984). 
6  Id. (emphasis added) 
7  55 Fed. Reg. 39858 (September 28, 1990) (listing six species as endangered); 59 Fed. Reg. 14496 
(March 28, 1994) (proposing to list fifteen of the foreign bird species petitioned in 1980, but concluding 
that the remaining birds from the 1980 petition were still warranted but precluded);  see also 50 Fed. Reg. 
19,761 (May 10, 1985); 51 Fed. Reg. 996 (January 9, 1986); 53 Fed. Reg. 52,746 (December 29, 1988); 56 
Fed. Reg. 58,664 (November 21, 1991). 
8 59 Fed. Reg. 14496 (March 28, 1994).    
9   Center for Biological Diversity v. Norton, Case No. 03CV02611-RMC (D.D.C.) 
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listing under the Act….”10  These seventeen species include eleven that are now believed 
extinct, with at least six believed to have gone extinct while their protection under the 
ESA was pending. 
 
In January of 1994, FWS received a petition to list seven swallowtail butterflies as 
threatened or endangered pursuant to the ESA.  Later that year, FWS published its 90-day 
finding stating that the petition presented “substantial information indicating the 
requested action may be warranted.11”    The May 1994 90-day publication also 
commenced a status review of the species.12  
 
Despite the fact that a 12-month finding was due in January of 1995, no further action 
was taken for these rare butterflies until settlement of a lawsuit filed by the Center for 
Biological Diversity in May of 2004.  After a delay of almost 10 years, FWS finally 
issued its 12-month finding for the swallowtails on December 7, 2004.13  However, the 
December 7, 2004, 12-month finding declared that listing for five species of the 
swallowtails is “warranted but precluded.”14    Moreover, since December, 2004, no 
further reviews have been published for these species and, like the birds already 
discussed, they currently languish under “warranted but precluded status,” thus receiving 
no ESA protections.    
 
II. FWS’s Findings Are Conclusory and Arbitrary in Many Cases, Assigning a 

Low “Priority Ranking” With No Rationalization 
 
In many cases, FWS’s May 2004 findings are perfunctory at best, and do not reflect a 
meaningful analysis or examination of the issues.  For example, after a cursory 
description of their status, FWS summarily concludes that threats to several bird species 
are “moderate in magnitude” and/or “non-imminent.”15  These conclusory statements are 
unsupported, and indeed, refuted by the facts, as any quick examination into the issues 
reveals that severe, looming threats confront these species.  The Center urges the FWS to 
revisit these findings, correct its omissions, and immediately begin steps to protect these 
species under the ESA. 
 

A. The Okinawa Woodpecker Faces Extreme, Impending Threats; Protection 
Under the ESA Must Not Be Further Delayed 

 
The findings concerning the Okinawa woodpecker (Sapheopipo noguchii) are an 
unfortunate case in point.  One of Asia’s rarest woodpeckers, this bird relies on mature 
and old-growth subtropical broadleaf forests, the vast majority of which have been 

                                                 
10  69 Fed. Reg. at 29355. 
11  59 Fed. Reg. 24117 (May 10, 1994). 
12  Id. 
13  69 Fed. Reg. 70580. 
14  Id.  (2 of the seven species were found to be “not warranted.”) 
15  69 Fed. Reg. at 29362, 29364, 29367, 29368, 29371, 29372.   
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logged or otherwise destroyed over the last century.16  Today the Okinawa woodpecker is 
limited to a single, tiny population on Okinawa, or Yanbaru, Island of southern Japan, 
where it is estimated that a total of only 40 square kilometers of potentially suitable 
habitat remains.17  A natural disaster like a typhoon could easily eliminate these last 
patches of forest, the effects of which would be catastrophic for the Okinawa 
woodpecker.  But the bird also faces many other pressing threats from anthropogenic 
sources, presenting the very real possibility that the Okinawa woodpecker could become 
extinct unless decisive, immediate steps are taken to avert this fate. 
 
Yanbaru’s remaining forests are crucial to the survival of the Okinawa woodpecker and 
other species, and there is long-standing, international support for their permanent 
protection.  Unfortunately, protection efforts are incomplete and lacking, and have not 
prevented ongoing degradation of this habitat from logging, dam construction, 
agriculture, and golf course development.18  An even larger threat looms from the U.S. 
military, which is planning to construct a massive helicopter landing facility in two of the 
best remaining groves of habitat.19  The World Conservation Congress found this plan 
would “cause large-scale destruction of habitats in the most important remaining natural 
forest area.”20  The WCC also called on the government of Japan to “prepare a 
conservation plan for the area and consider nomination of the site…as a World Heritage 
Site,” but regrettably, no such protection has materialized to date.21  Due to the severity 
and immediacy of these threats to the Okinawa woodpecker, BirdLife International 
classifies their status as “critical.”22

 
These issues are all but ignored in FWS’s May 2004 findings, which characterizes threats 
to the Okinawa woodpecker as “moderate in magnitude” and then arbitrarily assigns a 
“priority ranking” of seven for the species.23  FWS provided no explanation for its 
conclusion, and instead, disregarded substantial evidence showing that threats could not 
be more severe.  Indeed, these findings contain just one, solitary sentence on the threats 
confronting the Okinawa woodpecker, giving only the briefest, most general description 
of ongoing and potential impacts while providing absolutely no specificity or details.  
Nowhere do the findings even mention threats posed by the proposed helicopter facility 
despite its significance and grave implications for the Okinawa woodpecker.   
 
As FWS noted, “the Okinawa woodpecker is considered the world’s rarest extant 

                                                 
16  Birdlife International, Okinawa Woodpecker-Birdlife Species Factsheet, 
http://www.birdlife.org/datazone/species/index.html?action=SpcHTMDetails.asp&sid=743&m=0#FurtherI
nfo (last visited January 9, 2006).   
17  Id.   
18  Id.   
19  A, Yoshiti Ito, Kuniharu Miyagi, and Hidetoshi Ota, Imminent extinction crisis among the 
endemic species of the forests of Yanbaru, Okinanwa, Japan, 34 Oryx 305 (October 2000).   
20  Red Data Book (threatened birds of asia), Okinawa Woodpecker, http://birdbase.hokkaido-
ies.go.jp/rdb/rdb_en/saphnogu.pdf (last visited January 9, 2006) (emphasis added).   
21  Id.   
22  Id. 
23  69 Fed. Reg. at 29368.   
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picid….”24  One of only 13 endemic birds known to Japan, this woodpecker “is a highly 
distinctive species in its own genus with no obvious close relatives.”25

 
This unique species is an important and irreplaceable part of the cultural heritage of 
Okinawa, and its fate hangs in precarious balance today.  In 1991, it was said that without 
improved forest protection measures in Yambaru, the Okinawa woodpecker could 
become extinct within the near future.26  This tragic outcome is now dangerously close at 
hand, but can still be prevented if decisive actions are taken today.  The FWS must live 
up to its obligations and responsibilities under the law, and no longer let languish those 
actions within its authority that can avoid the Okinawa woodpecker’s demise. 
 

B. FWS Also Attempts to Trivialize Threats to the Slender-Billed Curlew, 
One of the Planet’s Most Imperiled Species 

_________________________________________ 

"A massive effort is required in order to stop the Slender-billed Curlew  
from becoming the first bird extinction in Europe since the Great Auk." 

 
~ Dr Mike Rands, Director, BirdLife International, May 200427

_________________________________________ 

Regrettably, significant omissions are prevalent throughout FWS’s May 2004 findings as 
evidenced, for example, by FWS’s analysis of the slender-billed curlew (Numenius 
tenuirostris).  Without a doubt one of the most critically imperiled bird species in the 
world, there have only been two confirmed sightings of the slender-billed curlew since 
1997.  Fortunately, one of these rare observations  – the first in over five years – occurred 
in September and October of 2004,28 meaning the slender-billed curlew continues to 
survive despite ongoing destruction of its habitat. 
 
The slender-billed curlew was once an extremely common bird, and large numbers could 
be seen along its migration route from eastern and central Europe to Africa and the 
Mediterranean Sea.  “Flocks of over 100 birds were recorded from Morocco as late as the 
1970s, however, numbers dropped off dramatically during the 1980s.”29  By the 1990’s, 
only 1 to 3 curlews were observed at Merja Zerga, which was formerly a regular 

                                                 
24  69 Fed. Reg. at 29368.   
25  Red Data Book (threatened birds of asia), Okinawa Woodpecker, http://birdbase.hokkaido-
ies.go.jp/rdb/rdb_en/saphnogu.pdf (last visited January 9, 2006).   
26 Red Data Book (threatened birds of asia), Okinawa Woodpecker, http://birdbase.hokkaido-
ies.go.jp/rdb/rdb_en/saphnogu.pdf (last visited January 9, 2006).   
27  Birdlife International, Controversial curlew raises slender hopes for Europe’s rarest bird, 
http://217.158.66.185/news/news/2004/10/sbc.html (last visited January 11, 2006).   
28  This last observation of the slender-billed curlew, which was confirmed through DNA analysis in 
June 2005, occurred on the Minsmere Levels of the Suffolk coast, at Druridge Bay in Northumberland.  
The prior sighting of a slender-bill curlew occurred in the Spring of 1999 in Greece, and another sighting, 
although unconfirmed was reported in the United Kingdom in 1998. 
29  Birdlife International, Slender-billed Curlew-Birdlife Species Factsheet, 
http://www.birdlife.org/datazone/search/species_search.html?action=SpcHTMDetails.asp&sid=3011&m=0
#FurtherInfo (last visited January 9, 2006).   
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wintering site for the species in Morocco.30  In 1995, a single, lone bird was spotted in 
this tidal lagoon, which marked the last observation of the slender-billed curlew in the 
country.31  In spite of its broad range, relatively little is known about this mysterious bird, 
and it has been nearly 85 years since a human last saw one of its nest sights—the last 
reported sighting of a slender-billed curlew nest was in Siberia, 1924.32

 
Today, with a current world population estimated at between 50 and 270 birds, the 
slender-billed curlew is recognized as “the most threatened limicole in Europe and 
definitely among the ten most threatened limicoles in the world.”33  Despite the extreme 
nature of the curlew’s current predicament, the FWS found that “[t]he magnitude of 
threat to the [slender-billed curlew] is high, but non-imminent.”34  Again, this is directly 
confuted by the facts, as numerous colossal threats loom over the slender-billed curlew, 
putting it at extreme risk of immediate extinction.   
 
Threats include large-scale development, water diversions, filling of wetlands, dredging, 
habitat fragmentation, and the ongoing effects of the Iraq war. 35  Most slender-billed 
curlews migrate to the Mediterranean Sea for the winter, but a portion of its small 
population spends the winters in the Persian Gulf.  “The marshes of Iraq are potentially a 
very important wintering site, but are rapidly being destroyed. The area of the central 
(Qurnah) marshes had been reduced by 1991/92 to 67% of its 1984/85 area, while the 
area of permanent marshes overall had been reduced to 40% of the 1984/85 area (from 
1,133,000 hectares to 457,000 hectares).  If drainage plans proceed as at present, all of 
the marshes will probably be gone in 10-20 years.”36

 
The curlew’s wintering habitat in the Mediterranean is also threatened with imminent 
harm.  Development from tourism is of particular concern, threatening such important 
habitat as the riparian forests and wetland ecosystems of the Moulouya estuary and the 
area of Saïdia, “where there are plans to increase the urban area to build a new tourist 
resort very close to the estuary.”37  Tourism is negatively impacting other freshwater 
ecosystems in the Mediterranean that are important to the bird, such as those in Kelibia 
(Cap Bon) and the Rharb plain of northwest Morrocco.38  Aquifer overexploitation is 
considerably high in these areas, which is reducing the groundwater table and negatively 
impacting the wetlands upon which the curlew relies.39  Freshwater marshes in Tunisia 

                                                 
30 Birdlife International, Controversial curlew raises slender hopes for Europe’s rarest bird, 
http://217.158.66.185/news/news/2004/10/sbc.html (last visited January 11, 2006).   
31  Id. 
32  Id. 
33  United Nations Development Program, Conservation of Wetland and Coastal Ecosystems in the 
Mediterranean Region, http://www.medwetcoast.com/IMG/morpd.pdf (last visited January 9, 2006).   
34  69 Fed. Reg. at 29365.   
35  Adam Gretton, International Action Plan for the Slender-Billed Curlew, 
http://europa.eu.int/comm/environment/nature/nature_conservation/focus_wild_birds/species_birds_directi
ve/birdactionplan/numeniustenuirostris.htm (last visited January 9, 2006).   
36  Id..   
37  World Wildlife Fund for Nature, Freshwater and Tourism in the Mediterranean, 
http://assets.panda.org/downloads/medpotourismreportfinal_ofnc.pdf (last visited January 9, 2006).   
38  Id.   
39  Id. 
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are also being severely damaged by dams and water withdrawals.40

 
The nesting habitat of the slender-billed curlew is critically threatened as well.  For 
example, the marshes of western Siberia “are being drained rapidly and climate change 
and desertification appear to be affecting the steppe grasslands of Kazakhstan and 
southern Russia.”41  Further, there are also problems from radioactivity in Semipalatinsk, 
which is just west of the main nuclear testing ground of the former U.S.S.R., and in the 
Chelyabinsk region, where high levels of radioactivity have been detected.42  
Critical stopover points along the curlew’s migration route are likewise threatened, 
decreasing the number of areas where it can feed and shelter during its long journey.  As 
but one example, in May 2004 Ukraine began implementing plans to construct a deep-
water channel connecting to the Black Sea, crossing the most sensitive part of the Danube 
Delta and Bystroe estuary.43  This area is a Ramsar Wetland of International Importance 
and one of UNESCO's Biosphere Reserves, and is also crucial habitat for the slender-
billed curlew.44  According to the Environmental News Service, “The Ukrainian Minister 
of Transport Georgy Kirpa has stated the intention of his ministry to withdraw all 
estuaries from the reserve to further the canal project.”45  The ENS also reported that 
“[t]he project is going ahead despite pending legal challenges and warnings from 
Ukranian and intergovernmental organizations that the project violates several 
international agreements and would destroy the fragile area.”46  Recently, “thousands of 
tern chicks” were found dead in their shells as a consequence of the dredging and 
construction, a dire sign that birds like the curlew will not fare well as the project 
continues.47   
 
When a species is as critically endangered as the slender-billed curlew, it will, as Dr. 
Rands pointed out, require a “massive effort” to avert the species’ extinction.  By 
completing its ESA listing obligations for this bird, FWS can support that effort and help 
put the curlew on the road to recovery. 
 
III. FWS Omits Many Threats Confronting Other Imperiled Birds 

 
In several other cases, FWS acknowledges that threats to species are both “high in 
magnitude” and “imminent,” and assigns a “priority ranking” of two for the species.  
However, as before, FWS gives no sign that it is actually making progress towards 
protecting these imperiled birds, even though they have been languishing for many years.  
                                                 
40  Id. 
41  BBC News, Survival hope for rare bird, http://news.bbc.co.uk/1/hi/england/1779942.stm (last 
visited January 9, 2006).   
42  Adam Gretton, International Action Plan for the Slender-Billed Curlew, 
http://europa.eu.int/comm/environment/nature/nature_conservation/focus_wild_birds/species_birds_directi
ve/birdactionplan/numeniustenuirostris.htm (last visited January 9, 2006). 
43  Environmental News Service, Ukraine Warned to Cancel Canal in Danube Wetland, 
http://www.ens-newswire.com/ens/may2003/2003-05-20-03.asp (last visited January 9, 2006).   
44  Id.   
45  Id.    
46  Id 
47  Environmental News Service, Danube Delta Terns Victims of Canal Construction, http://ens-
newswire.com/ens/aug2004/2004-08-02-02.asp (last visited January 11, 2006) 
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And as before, the findings are overly generalized and limited, lacking any mention of 
many threats confronting the species.   
 

A. Andean flamingo (Phoenicoparrus andinus) 
 
FWS acknowledges that “[u]nfavorable water levels” from a variety of causes is 
adversely affecting the Andean flamingo (Phoenicoparrus andinus). 48  However, the 
information stops there.  Nowhere does FWS elaborate on specific issues relating to 
water levels as they affect the Andean flamingo, nor does it discuss any details on the 
contributing sources of this problem (for example, failing to address problems in 
important habitat areas like Salar de Punta Negra, Laguna de Salinas, or Laguna 
Colorada).  Further, FWS neglects to address or consider other current threats to the 
flamingo.   
 
Found in the high plateau of South America’s central Andes, the Andean flamingo has 
thrived for thousands of years in some of the harshest conditions found on the planet.  To 
stay warm on the coldest nights, when temperatures drop to –20˚ F or colder, the 
flamingos congregate at hot springs rising from volcanoes.49  This species is having a 
difficult time surviving the problems caused by humans, however, and “has declined at a 
rate equivalent to at least 30% in three generations since the mid-1980s.”50  “Surveys of 
six Andean flamingo colonies in Chile found just 200 chicks in 1997 and merely seven in 
1998.”51   
 
“Unfavorable” water levels are certainly a problem confronting the Andean flamingo, but 
they are far from the only one.  For instance, in January 2000 a massive oil spill occurred 
in Bolivia that caused serious indirect and direct impacts to the flamingo.52  Caused by a 
ruptured pipeline that is owned and operated by Dutch-Shell and U.S. based Enron, this 
oil spill dumped at least 40,000 barrels of crude oil into the Desaguadero River, where it 
flowed about 160 miles into Lake Poopó, devastating both human and non-human 
communities that rely on its waters.53  According to reports after the spill, the Uru Morato 
people, who are native to the area, did not see “a single fish or bird on their lake and are 
in danger of starvation.  For the first time in thousands of years, the flamingoes did not 
return to lay their eggs alongside Lake Poopó.”54   
 
                                                 
48  69 Fed. Reg. at 29362.   
49  National Wildlife Federation, Farewell to Flamingos?  
http://www.nwf.org/nationalwildlife/article.cfm?issueID=65&articleID=875 (last visited January 9, 2006).   
50  BirdLife International, Andean Flamingo-Birdlife Species Factsheet, 
http://www.birdlife.org/datazone/search/species_search.html?action=SpcHTMDetails.asp&sid=3772&m=0 
(last visited January 9, 2006).   
51  National Wildlife Federation, Farewell to Flamingos?  
http://www.nwf.org/nationalwildlife/article.cfm?issueID=65&articleID=875 (last visited January 9, 2006). 
52  Robert Jellison, Yegor S. Zadereev, Priya Arora DasSarma, John M. Melack, Michael R. Rosen, 
Andrei G. Degermendzhy, Shiladitya DasSarma, and German Zambrana, Lake Basin Management 
Initiative Thematic Paper, Conservation and Management Challenges of Saline Lakes: A Review of Five 
Experience Briefs, April 9, 2004, http://www.worldlakes.org/uploads/ISSLR_Review_of_Salt_Lakes.pdf.   
53  Id.   
54  Id.   

 
 

8



Like the oil spill at Lake Poopó, many other threats to the Andean flamingo go 
unmentioned and unaddressed, including geothermal development at places like Laguna 
Colorada; water pollution from mine tailings; sewage, and other discharges; global 
warming; additional oil spills; and other factors throughout its range.55  Therefore, unless 
FWS assists in solving the flamingo’s dilemma by listing the bird as endangered, it is 
unlikely that this unique species will avoid extinction. 
 

B. Brazilian merganser (Mergus octosetaceus)  
 
An oil spill likewise caused devastating impacts to the Brazilian merganser, and again, no 
mention of such relevant information is found in FWS’s findings.  The oil spill occurred 
in July 2000 in the Rio Iguacu in southeastern Brazil and was considered the worst in the 
country in the last 25 years. 56  The spill contaminated an area known to be important to 
the survival of the merganser and one researcher stated that the merganser “could become 
extinct as a result of the spill.”57  While such an outcome has not yet occurred, the fact 
remains that the oil spill will continue to impact the merganser and its habitat for years to 
come thus hindering its ability to recover as evidenced by the fact that the birds’ numbers 
are still decreasing.58  Moreover, the FWS analysis fails to mention that much of the 
merganser’s remaining habitat was burned by fires.59  Two of the last areas where the 
Brazilian merganser is known to live, Serra da Canastra National Park in the southeastern 
state of Minas Gerais, and Jalapao State Park in the northeastern state of Tocantins, were 
both heavily hit.60  Jalapao alone lost 70% of its territory, a 53,000 sq km park, to the 
fires.61  The fires are believed to have been deliberately started by farmers in order to 
make way for agricultural activities.62  It is imperative that FWS acknowledge the extent 
of these threats and list the merganser before it is gone.  
 
IV. FWS Has Failed To “Promptly” Prepare Listing Proposals As Declared 
 
In its May 2004 Findings, FWS proclaimed it would “promptly prepare listing proposals 
for five of these species,” including the giant ibis (Pseudibis gigantean), black stilt 
(Himantopus novaezelandiae), Gurney's pitta (Pitta gurneyi), Socorro mockingbird 
(Mimodes graysoni), and Caerulean paradise-flycatcher (Eutrichomyias rowleyi).63  
However, over 20 months have passed since this statement, and there is still no indication 
that FWS is making progress towards protecting these species under the ESA.  In the 
meantime, the plight of each of these birds grows more precarious by the day, with each 
                                                 
55  National Wildlife Federation, Farewell to Flamingos?  
http://www.nwf.org/nationalwildlife/article.cfm?issueID=65&articleID=875 (last visited January 9, 2006).   
56  BBC News, Oil Spill Takes Toll On Wildlife, 
http://news.bbc.co.uk/1/hi/world/americas/841515.stm (last visited January 11, 2006).   
57  Id.  
58  BirdLife International, Brazilian Merganser-Birdlife Species Factsheet, 
http://www.birdlife.org/datazone/search/species_search.html?action=SpcHTMDetails.asp&sid=499&m=0 
59  Brazilian Merganser Fights for Survival, Fires consume last refuges of one of Earth’s rarest 
birds, http://www.surfbirds.com/cgi-bin/editornews/print.pl?article=229 (last visited January 11, 2006.)   
60  Id.   
61  Id. 
62  Id.   
63  69 Fed. Reg. at 29372.   
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bird moving closer and closer towards extinction.   
 

A.  The Gurney’s Pitta (Pitta gurneyi) 
 

For example, threats to the critically imperiled Gurney’s pitta, also known as the black-
breasted pitta (Pitta gurneyi), continue to escalate.  Once inhabiting lowland evergreen 
rainforests throughout southern Tenasserim, Myanmar and the northern portion of the 
Thai Peninsula, this beautiful bird is now extirpated from great portions of its range, and 
only one known population is still known to exist in Thailand.64  This tiny population, 
estimated at between 30 and 50 individual birds, was thought to be its only population 
until 2003, when the Gurney’s pitta was sighted in Myanmar (formerly Burma) for the 
first time in almost 90 years.65   
 
While this sighting brings renewed hope for the continued survival and recovery of the 
Gurney’s pitta, none of its forested habitat in Myanmar is protected, and this habitat is 
currently being cleared and converted to oil palm plantations at a rapid pace.66  One of 
the scientists who took part in the Gurney’s pitta surveys in Myanmar reported: 
“Throughout our work we could hear the constant whine of chainsaws, and everywhere 
we saw patches of recently burned forest.  Flat, lowland forest is being rapidly cleared 
from the region, particularly along the route of the trans-Tennasserim highway.  The 
extent and scale of the forest clearances are clearly visible from satellite images and pose 
a significant threat to the continued survival of this spectacular species.”67   
 
The population of Gurney’s pitta at Khao Nor Chuchi in Thailand is also threatened with 
imminent harm.  Less than five percent of the original forest remains in peninsular 
Thailand, and many Gurney’s pitta territories were destroyed by illegal logging 
throughout the 1990’s.68  The last remaining habitat for the Gurney’s pitta was excluded 
from a wildlife sanctuary created in 1993, and other efforts to protect this habitat have 
since failed.69  The Khao Nor Chuchi Lowland Project was launched in an attempt to 
create and maintain wildlife habitat and sustainable agriculture in this area, but after 
continued encroachment and other difficulties, the government recently ended the 
project.70  Today, this last remaining habitat in Thailand remains extremely vulnerable, 
and the status of this species is tenuous at best.  FWS, by completing the listing proposal 
for the Gurney’s pitta, can help ensure that this exceptional bird is not lost forever. 

                                                 
64 Red Data Book (threatened birds of asia), Gurney’s Pitta, 
http://www.rdb.or.id/view_html.php?id=240&op=pittgurn (last visited January 9, 2006).   
65  Birdlife International, Gurney’s Pitta Rediscovered in Myanmar, 
http://www.birdlife.org/news/news/2003/06/gurneys_pitta.html (last visited January 9, 2006). 
66  Id.   
67  Id. 
68  Red Data Book (threatened birds of asia), Gurney’s Pitta, 
http://www.rdb.or.id/view_html.php?id=240&op=pittgurn (last visited January 9, 2006).   
69  Id.   
70  Gurney’s Pitta Bird Fated for Extinction, 
http://www.geocities.com/TheTropics/Harbor/7503/ruang_nok/gurney_pitta.html (last visited January 9, 
2006).   
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B. The Caerulean Paradise-Flycatcher (Eutrichomyias rowleyi) 
 
Similar pressing threats confront the Caerulean paradise-flycatcher (Eutrichomyias 
rowleyi).  This bird was feared extinct until 1998, and has only one, tiny population, 
estimated at between 50 and 100 individuals.71  This population is confined to a single 
grove of forest that remains on Sangihe Island, north of Sulawesi, with its entire range 
restricted to only 2 km2.72  Located in the transition zone known as “Wallacea,” this area 
is a biological hotspot that is especially rich in biodiversity.73  Lowland forests of this 
region have suffered a significant reduction since 1975, however, and virtually all of the 
original forests on Sangihe Island are gone today.74   
 
The small area of forest remaining on the island is considered to be one of the most 
critical sites for bird conservation in Asia, but despite its vital importance to the 
Caerulean paradise-flycatcher and other imperiled species, this forest is being logged, 
burned, and converted to coconut and nutmeg plantations and agricultural land at an 
alarming pace.75  Moreover, the rapidly growing human population has increased the 
pressure from hunting and poaching.76  Today, the only remaining habitat for the 
Caerulean paradise-flycatcher “is a small patch of montane forest on top of an extinct 
volcano.”77  In other words, the Caerulean paradise-flycatcher’s predicament could not be 
more dire. 
 
As just described, the Caerulean paradise-flycatcher’s habitat is now extremely limited 
and threats to the remaining habitat have not abated.  Therefore, it is of utmost 
importance that FWS demonstrate that it is committed to the protection of the world’s 
imperiled birds by acting immediately on its proposal to list the Caerulean paradise-
flycatcher.  To do otherwise not only undermines the mandates of the ESA, but would 
continue to undermine the effort to bring the species back from the edge of extinction.   
Time is of the essence and FWS has the power and the duty to ensure that imperiled 
foreign birds are not ignored. 
 
V. FWS Fails to Complete Mandatory 12-Month Reviews 
 
All species that FWS determines to be “warranted but precluded” must be reevaluated 
every 12 months.78  Despite this unambiguous provision of the ESA, however, FWS has 
failed to complete what are referred to as “resubmitted ” petition findings for the foreign 
                                                 
71  Red Data Book (threatened birds of asia), Caerulean Paradise-Flycatcher, 
http://www.rdb.or.id/view_html.php?id=204&op=eutrrowl (last visited January 9, 2006).   
72  Id.   
73  Conservation International, Biodiversity hotspots, Wallacea, 
http://www.biodiversityhotspots.org/xp/Hotspots/wallacea/biodiversity.xml (last visited January 9, 2006).   
74  Wallacea, 
http://www.birdlife.org/action/science/species/asia_strategy/pdf_downloads/forestsFO8.pdf (last visited 
January 9, 2006).   
75  Id.    
76  Conservation International, Biodiversity hotspots, Wallacea, 
http://www.biodiversityhotspots.org/xp/Hotspots/wallacea/impacts.xml (last visited January 11, 2006).   
77  Id. 
78  16 U.S.C. § 1533(b)(3)(C)(i). 
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bird and butterfly species.  Such findings were due May 21, 2005 and December 7, 2005, 
respectively.  As a result of this omission, the status of all “warranted but precluded” 
foreign birds and butterflies is being ignored, no new proposed listings are being issued, 
and, as FWS well knows, no substantive ESA protections are being provided to these 
species.  Indeed, although section 1533(b)(3)(C))(iii) of the ESA explicitly states that 
FWS must “implement a system to monitor effectively the status of all species with 
respect to which a [warranted but precluded finding] is made,” it is clear from the dearth 
of information and explanation in the foreign bird notice that FWS has failed to do so.  If 
these species are to be revived from their current imperiled status, it is critical that FWS 
take heed of its ESA duties, monitor the species status and complete the listing process 
before more “warranted but precluded” species become “not warranted” by way of 
extinction. 
 
VI. FWS Ignores the ESA’s “Warranted But Precluded” Mandates 
 
FWS’s May 21, 2004 Annual Notice of Findings on Resubmitted Petitions for Foreign 
Species and December 7, 2004 Petition Finding do not satisfy the ESA’s “warranted but 
precluded” mandates.  The ESA only permits FWS to invoke the “warranted but 
precluded” exception to listing if it:  

 
(1)  demonstrates that the immediate proposal and timely promulgation of a 

final regulation implementing the petitioned action is precluded by 
pending proposals to determine whether any species is an endangered 
species or a threatened species;  

 
(2) demonstrates that it is making expeditious progress to list qualified species 

as threatened or endangered and to remove species from the list; and  
 
(3)  promptly publishes its “warranted but precluded” finding in the Federal 

Register, “together with a description and evaluation of the reasons and 
data on which the finding is based.”79

 
FWS has not demonstrated that issuing proposed rules to list the 51 foreign birds and 5 
foreign butterflies is precluded by other pending listing proposals or that it has made 
expeditious progress to list species.  In fact, FWS has made little to no progress on the 
listing program in recent years, especially with respect to foreign species.  FWS 
nonetheless states that “[i]ssuance of proposed listing rules for most of the warranted-but-
precluded species, even those with the highest listing priority numbers (i.e. 1, 2, or 3) will 
continue to be precluded over the next year due to the need to complete pending 
proposals to determine if other species are endangered or threatened.”80  In support of this 
statement, FWS lists only a handful of listing actions: work on final determinations for 
three African antelopes; work on final de-listing determinations for the scarlet-chested 
parakeet and turquoise parakeet; work on the 12-month petition findings for the Mexican 
                                                 
79  16 U.S.C. § 1533(b)(3)(B)(iii); see also 50 C.F.R. § 424.14(b)(3) (FWS’s implementing regulation 
on “warranted but precluded” findings).  
80  69 Fed. Reg. at 29359. 
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bobcat and seven butterfly taxa; and its proposal to list the five highest-priority foreign 
bird species.81  FWS explains that “[i]n addition, we must meet our other statutory and 
treaty obligations” and provides a list of these “non-discretionary” activities, none of 
which are “pending proposals to determine whether any species is an endangered species 
or a threatened species.”82   

 
Similarly, FWS fails to demonstrate that it is making “expeditious progress” to list 
qualified species.  As stated above, the foreign birds in the 1980 petition have been 
“warranted but precluded” for twenty years, those in the 1991 petition have been so 
designated for a full decade, and the butterflies have been waiting since 1994.  FWS 
indicates it is making expeditious progress by referring to the following actions it 
recently has taken: proposed rule and re-opening of comment periods for three African 
antelopes; 12-month petition finding and proposed rule for Tibetan antelope; proposed 
rule to de-list the scarlet-chested parakeet and turquoise parakeet; final rules for the 
population of dugong in the Republic of Palau and beluga sturgeon; 90-day finding on 
petition to de-list the Mexican bobcat; and a 90-day petition finding and re-opening of 
comment period for seven foreign butterfly taxa.83  This handful of actions does not 
equate to expeditious progress. 
 
FWS has also failed to provide an adequate “description and evaluation of the reasons 
and data on which the finding is based” or demonstrated that it has relied on the best 
scientific and commercial data available.84  FWS’s initial 12-month findings for the 
foreign bird species did not provide any “description or evaluation of the reasons and data 
upon which the warranted but precluded findings were made.”  The 2004 Notice contains 
some information for each species, yet not enough to constitute a “description and 
evaluation of the reasons and data on which the finding is based” or to support FWS’s 
assignment of listing priority numbers for each. 

 
In regard to the foreign butterflies, the December 7, 2004 finding provides no evidence to 
demonstrate compliance with 16 U.S.C. § 1533(b)(3)(B)(iii) other than a statement that 
“other foreign species…have listing priority numbers that are equal to or higher than 
those of at least some of the butterflies,” and that “the Service will reassess the warranted 
but precluded findings when we publish our annual notice on resubmitted petition 
findings for foreign species.”85  Such limited information falls well short of the ESA’s 
“warranted but precluded” mandates, and as already mentioned, no such annual notice for 
foreign species was completed in 2005.   

 
 

The Center hopes that FWS will immediately take action to remedy the foreign bird and 
butterfly situation.  There is no reason for so many species to continue to decline when 
ESA listing is warranted and necessary.  While it is obvious that ESA measures will not 

                                                 
81  Id. 
82  Id. 
83  Id. at 29373-74.   
84  16 U.S.C. §§ 1533(b)(3)(B)(iii), (b)(1)(A). 
85  69 Fed. Reg. at 70588.   
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alone bring these species back from the edge of extinction, such formal recognition from 
FWS will certainly improve the dire situation and will bring needed attention and 
substantive protections to species in imminent danger of being lost forever.   

 
Please do not hesitate to contact me at 415-436-9682 ext. 302 with any questions.  Thank 
you for your prompt attention to our concerns. 
 
 
        Sincerely, 
 
        /s/  Justin Augustine__ 
 
        Justin Augustine 
 
 
 
 
 
  

 
 

14


