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Re:  60-Day Notice of Intent to Sue for Violations of the Endangered Species
Act Concerning the Resource Management Plans/Final Environmental
Impact Statement for the Grand Canyon-Parashant National Monument,
the Arizona Strip Field Office, and the Vermilion Cliffs National
Monument

Dear Ms. Christian, Ms. Price, Mr. Bradybaugh, and Secretary Kempthorne:

This letter provides notice that the Center for Biological Diversity intends to sue the
U.S. Bureau of Land Management (BLM) and the National Park Service (NPS) for
violations of the Endangered Species Act, 16 U.S.C. 88§ 1531-1544. Section 7 of the ESA
requires the BLM and NPS to ensure that their actions do not jeopardize the continued
existence of threatened or endangered species or destroy or adversely modify designated
critical habitat. Id. § 1536(a)(2). The agencies are violating this duty in connection with
their management of the Grand Canyon-Parashant National Monument, the BLM lands
managed by the Arizona Strip Field Office, and the Vermilion Cliffs National Monument,
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pursuant to the recently-adopted BLM Resource Management Plans and NPS General
Management Plan for those areas. These plans threaten the survival of a host of imperiled
species, including the desert tortoise and the California condor. This letter constitutes the
required 60-day notice under 16 U.S.C. § 1540(g)(2)(A).

l. BACKGROUND

On November 7, 2007, BLM and the Park Service completed a formal section 7
ESA consultation with the U.S. Fish and Wildlife Service (FWS) evaluating the impacts of
the management plans for the Grand Canyon-Parashant National Monument, Vermilion
Cliffs National Monument, and Arizona Strip (collectively, “Arizona Strip plans”) on
threatened and endangered species and designated critical habitat. See 16 U.S.C. 8§
1536(a)(2).

In the biological opinion completing the consultation, FWS concluded that the
Arizona Strip plans are not likely to jeopardize the continued existence of the California
condor, Mexican spotted owl, southwestern willow flycatcher, Yuma clapper rail, desert
tortoise, Virgin River chub, woundfin, Brady pincushion cactus, Holmgren milk vetch,
Jones’ Cycladenia, Siler pincushion cactus, and Welsh’s milkweed. FWS also concluded
the plans are not likely to destroy or adversely modify designated critical habitat for the
Virgin River chub, woundfin, desert tortoise, southwestern willow flycatcher, and Holmgren
milk vetch.

For a variety of reasons, these conclusions are arbitrary and capricious and violate
the ESA. Accordingly, BLM and NPS’s reliance on this unlawful biological opinion
violates their substantive duty under section 7 of the ESA.

Desert Tortoise

First, the biological opinion fails to adequately evaluate the impacts of the plans’
activities on the desert tortoise.

For example, the biological opinion concludes that the plans will not jeopardize
the tortoise or destroy or adversely modify its critical habitat because they are allegedly
“largely in accordance” with the 1994 Desert Tortoise Recovery Plan. However, many of
the activities authorized under the Arizona Strip Plans are contrary to the prescriptions
and direction of the Recovery Plan. The biological opinion does not explain how FWS
reached its conclusion that the Arizona Strip plans comply with the Recovery Plan when
it is clear that they do not. See Southwest Center for Biological Diversity v. Bartel, 470 F.
Supp. 2d 1118, 1136-37 (S.D. Cal. 2006) (“FWS must make a conscientious and
educated effort to implement the plans for the recovery of the species.”). As a result, the
biological opinion fails to adequately evaluate whether and how the plans will affect the
tortoise’s recovery. This failure violates the ESA. Nat’l Wildlife Fed’n v. Nat’l Marine
Fisheries Serv., 524 F.3d 917, 931-33 (9th Cir. 2008) (holding ESA regulations require
consideration of recovery in jeopardy analysis). Similarly, the biological opinion fails to
address how the plans that allow significant adverse impacts to designated critical habitat
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through, inter alia, continued grazing and ORV use will affect the value of the tortoise’s
designated critical habitat for recovery. See, e.qg, Gifford Pinchot Task Force v. U.S. Fish
& Wildlife Serv., 378 F.3d 1059, 1069 (9th Cir. 2004) (requiring agencies to consider
impacts on recovery in critical habitat analysis).

The biological opinion failed to adequately consider the impacts to the tortoise
and its critical habitat on a recovery unit basis. A recovery unit as set out in the Desert
Tortoise Recovery Plan “is a geographic unit harboring an evolutionary distinct
population segment of the desert tortoise (Mojave unit).” Desert Tortoise Recovery Plan
at footnote page i The goal of the Recovery Plan is to protect and recover each of these
unique populations of desert tortoise; “[p]reserving viable populations of desert tortoises
within each of these units is essential to the long-term recovery, viability, and genetic
diversity of the species.” Id. at pg. 31. The biological opinion ignored new genetics
information that shows that there are substantial genetic distinctions between the tortoise
populations in many of the recovery units. This underscores the need to preserve healthy
tortoise populations in each recovery unit in order to achieve recovery of the species and
fulfill the goals of the ESA. See Murphy, Robert W., Berry, Kristin H., Edwards, Taylor,
and McLuckie, Ann M., “A Genetic Assessment of the Recovery Units for the Mojave
Population of the Desert Tortoise, Gopherus agassizii,” Chelonian Conservation and
Biology, 2007, 6(2); 229-251.

An analysis of the impacts on the tortoise’s recovery is essential because the
tortoise population continues its downward population decline despite federal listing and
recovery plan which was published in 1994. Its habitat continues to shrink and the
threats to its survival are increasing. Although the biological opinion acknowledges the
deteriorating condition of the tortoise’s designated critical habitat in this area and others,
the agency approves activities that will increase the threats to the tortoise and its
designated critical habitat, including grazing, roads and motorized recreation,
construction of power lines, oil and gas exploration and drilling, and uranium mining.
Regarding roads in particular, FWS assumed the plans will close enough roads to protect
the tortoise even though BLM had not completed its route transportation plan before the
end of the consultation. In approving this unknown road plan and other damaging
activities, FWS failed to adequately evaluate how the Arizona Strip plans’ activities, in
concert with the area’s already degraded conditions, will affect the tortoise’s critical
habitat and its value for recovery. See 50 C.F.R. § 402.14(g) (describing requirements
for biological opinion); id. § 402.02 (defining effects of the action that must be analyzed
in section 7 consultation).

FWS also failed to adequately analyze particular threats and impacts to the
tortoise, including the threat from the spread of upper respiratory tract disease and the
cumulative impacts from non-federal activities on the tortoise. See 50 C.F.R. § 402.14(g);
id. 8§ 402.02 (defining cumulative effects). Further, for many areas that are already
degraded, FWS simply notes that they are lost, without evaluating what that loss means
for the tortoise. For example, FWS approves the disposal of approximately 1,800 acres
of desert tortoise habitat and acknowledges that these lands will be developed and
become unsuitable for the tortoise, but fails to analyze how this loss of acreage will affect
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the tortoise’s survival or recovery cumulatively. Similarly, FWS dismisses critical
habitat located outside the specific desert tortoise protection areas as already degraded,
without addressing how that degraded habitat affects the tortoise’s ability to survive and
recover.

In approving the Arizona Strip plans’ damaging activities, the biological opinion
also relies on incomplete information and ignores the best available science. See 16
U.S.C. 8 1536(a)(2) (requiring FWS and action agencies to use “best scientific and
commercial data available”). For example, the agency ignores many of the indirect
impacts on tortoises associated with both paved and unpaved roads as well as the most
current science relating to impacts of roads on tortoises and the current science on the
impacts of grazing on desert tortoise. Both grazing and ORVs are known to have
significant impacts on the desert tortoise and its habitat. See, e.q., Brooks, M.L. and B.
Lair. 2005. Ecological Effects of Vehicular routes in a Desert Ecosystem. U.S.
Geological Survey, Western Ecological Research Center, Las Vegas Field Station,
Henderson, Nevada, 23p; Von Seckendorff Hoff, K., and R. Marlow. 2002. Impacts of
vehicle road traffic on desert tortoise populations with consideration of conservation of
tortoise habitat in southern Nevada. Chelonian Conservation and Biology 4:449-456;
Jennings, W. B. 1997. Habitat use and food preferences of the desert tortoise, Gopherus
agassizii, in the western Mojave Desert and impact of off-road vehicles. Proceedings:
Conservation, Restoration, and Management of Tortoises and Turtles - An International
Conference. New York Turtle and Tortoise Society, pp. 42-45.

For example, both activities can increase the spread of non-native invasive weeds
which crowd out native flora. This can have both a direct and indirect impact on tortoises
by decreasing essential, nutritious native forage and by directly harming tortoises. See,
e.q., Brooks, M.L. and Berry, K.H. 2006 Dominance and environmental correlates of
alien annual plants in the Mojave Desert, USA Journal of Arid Environments (67): 100-
124; Brooks, M.L., Matchett, J.R., and Berry, K.H. 2006. Effects of livestock watering
sites on alien and native plants in the Mojave Desert, USA, Journal of Arid Environments
(67): 125-147; Gelbard, J. L. and J. Belnap. 2003. Roads as conduits for exotic plant
invasions in a semiarid landscape. Conservation Biology 17:420-432. Effects of
livestock watering sites on alien and native plants in the Mojave Desert, USA, Journal of
Arid Environments (67): 125-147; Jennings, W.Bryan, “Diet Selection by the Desert
Tortoise in Relation to the Flowering Phenology of Ephemeral Plants,” Chelonian
Conservation and Biology, 2002, 4(2):353-358; Oftedal, Olav T., Hillard, Scott, and
Morafka, David J., “Selective spring foraging by juvenile desert tortoises (Gopherus
agassizii) in the Mojave Desert: evidence of an adaptive nutritional strategy.” Chelonian
Conservation and Biology, 2002, 4(2):341-352. Without a diverse assemblage of plant
species upon which to forage, desert tortoises cannot maintain an appropriate nutritive
balance. Oftedal, O.T., 2005, Fast Plants, Slow Tortoises: How nutrition could constrain
recovery of the desert tortoise. Abstract of paper presented at the Thirtieth Annual
Meeting and Symposium of the Desert Tortoise Council. The impacts on juveniles from
lack of nutritious forage are known to be even more severe; See, e.g., Id.; Oftedal, O.T.
2001. Low rainfall affects the nutritive quality as well as the total quantity of food
available to the desert tortoise. Abstract of paper presented at the Twenty-sixth Annual
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Meeting and Symposium of the Desert Tortoise Council. The biological opinion also fails
to adequately assess the indirect impacts of the activities authorized by RMP which may
increase fire frequency and raven predation. It is well known that raven predation of
juvenile tortoises is a threat to the species and that raven populations increase along with
human activities which provides subsidies for raven populations such as water sources for
livestock, roadkill, and increased trash.

Further, as early as the 2007, at the Desert Tortoise Symposium, which many
FWS staff attended, there was clear evidence that tortoises may be suffering from direct
injuries and infections due to attempts to consume unpalatable weeds spread by ORVs
and grazing. Medica, Philip A. and Sara E. Eckert, USGS, Invasive Annual Grass
Bromus madritensis ssp. rubens and Mechanical Injury to the Desert Tortoise, Poster
presented at Desert Tortoise Symposium, February 2007. None of these issues were
adequately addressed in the biological opinion.

The biological opinion also improperly relies on unknown and unproven
mitigation measures. “Mitigation measures must be reasonably specific, certain to occur,
and capable of implementation; they must be subject to deadlines or otherwise-
enforceable obligations; and most important, they must address the threats to the species
in a way that satisfies the jeopardy and adverse modification standards.” Ctr. for
Biological Diversity v. Rumsfeld, 198 F. Supp. 2d 1139, 1152 (D. Ariz. 2002). For
example, even though FWS admits that uranium mining is incompatible with desert
tortoise habitat, the biological opinion concludes that any such mining will not jeopardize
the tortoise or adversely modify its critical habitat because the agency will adopt
measures, not yet known, to protect the tortoise if mining is permitted. FWS also
acknowledges that signage for road closures and rehabilitation will only take place when
funding becomes available. Thus, road closures may be largely ineffective as mitigation
measures to reduce impacts to the tortoise until that funding is secured by BLM. Relying
on these and other speculative future actions to avoid jeopardizing listed species or
adversely modifying or destroying critical habitat violates the ESA.

For those mitigation measures that are identified in the biological opinion, FWS
fails to support its conclusion that they will be effective in alleviating the threats to the
species and critical habitat. For example, to protect the desert tortoise from grazing
impacts, FWS relies primarily on a requirement that livestock be moved when they have
eaten 45% of the available forage in desert tortoise habitat. However, FWS fails to
explain the basis for its assumption that this measure is sufficient or how the agencies
will enforce this limitation. Indeed, recent scientific data suggests that this 45%
threshold is too high and does not adequately protect the tortoise. In fact, utilization rates
for the Mojave desert are recommended at a 25-35% threshold with 4-8 inches of annual
rainfall. Holecheck, J.L., R.D. Pieper and C.H. Herbell 1998. Range Management:
Principles and Practices. Prentice-Hall . Table 8.7 pg 207. This recommendation does
not include an analysis of grazing with rare species forage needs which would need to be
even lower. FWS did not address this information in the biological opinion.
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Similarly, FWS relies solely on seasonal livestock restrictions, but fails to explain
how or why these limitations alone will sufficiently protect the tortoise and its critical
habitat. There is no evidence these restrictions will adequately protect the desert tortoise
or allow the tortoise to recover. Moreover, the RMP allows for ephemeral grazing on the
Tuweep and Pakoon allotments, in spite of these areas being critical to desert tortoise
recovery. As FWS is well aware, ephemeral grazing has particularly damaging effects
and most importantly can undermine recovery of native plant species and the desert
tortoise by competing for and consuming native plants necessary for the tortoise to
recover from past nutritive and forage deficits in “good” years. The biological opinion
completely fails to address this issue.

California Condor

The biological opinion also fails to adequately address impacts to the condor. As
FWS is well aware, ingestion of lead ammunition is the primary source of elevated lead
exposure and poisoning in the endangered California condor. Although the agencies
were repeatedly urged to do so, the final Plan fails to ban the use of lead shot and other
lead ammunition on these public lands or to provide any mitigation for likely severe
ongoing impacts to the Condor. Because it has been left unaddressed in these plans and
in other areas, the lead poisoning problem could negate the efforts of the condor
reintroduction and recovery program.

Since the southwestern condor reintroduction program began in 1996, lead
poisoning has been the leading cause of death for reintroduced condors in Arizona. At
least 12-14 condors have died of lead poisoning in Arizona. An increasing and appalling
percentage of the wild condor population in the southwest must now periodically receive
emergency chelation treatment for lead poisoning. In 2005, over 50% of all Arizona
condors had lead exposure and 23% (18 birds) required chelation treatment. In 2006,
95% of all Arizona condors (54 birds) had lead exposure and 40 condors (70% of the
Arizona population) were chelated. Although no condors died in Arizona of lead
poisoning in 2007, there were 50 cases of condor lead exposure documented and 25
required chelation. See, e.g., Second Five Years of the California Condor Reintroduction
Program in the Southwest, April 2007, prepared for the California Condor Recovery
Team and U.S. Fish and Wildlife Service, California/Nevada Operations Office,
Sacramento, California. Data has not yet been released for 2008.

There is overwhelming evidence that the lead poisoning condors is coming from
ammunition used in hunting and plinking. Condors scavenge bullet-killed carrion left by
hunters, which often contains small fragments of lead. Every fall since 2002 there has
been an abrupt increase in the blood lead levels of Arizona condors corresponding with
increased condor use during hunting season of deer-hunting areas on the Kaibab Plateau.
Metallic lead fragments deposited onto soils and aquatic sediments are not chemically or
environmentally inert, although tens or hundreds of years may be required for total
breakdown and dissolution of pellets.
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The biological opinion recognizes this problem and “recommends” that lead
ammunition be banned but fails to address the survival and recovery of the Condor in
light of these impacts.

Although voluntary efforts in Arizona have had some positive effect, they are not
sufficient to protect the condor. Even with a positive response from hunters there are still
significant and lethal amounts of lead available to condors. There have been at least a
dozen condor deaths in Arizona from lead poisoning. It is clear from the 5-year review
of the condor recovery program that without further reductions in lead exposure, condors
will continue to die of lead poisoning and require frequent and intrusive chelation
treatments, and that the condor population will not achieve the recovery goals for the
species.

Pursuant to the ESA, for nonessential experimental populations, only two
provisions of section 7 would apply outside the National Park System lands; section
7(a)(1), which requires all Federal agencies to use their authorities to conserve listed
species, and section 7(a)(4), which requires Federal agencies to informally confer with
the Service on actions that are likely to jeopardize the continued existence of a proposed
species. Thus, FWS must confer on the likelihood of jeopardy to this species outside of
the NPS lands in the same way as it would for a species that is proposed for listing. It
failed to do so. Moreover, by failing to protect the condor from further, avoidable lead
poisoning due to the use of lead ammunition on BLM lands, the agency has failed to
utilize its authority to further survival and recovery of the condor as it is required to do
under section 7(a)(1).

Most importantly, FWS’ assumption that impacts to the 10(j) population need not
be considered as “take” if the impact occurs outside of NPS lands is inaccurate. FWS has
failed to properly assess the legal import of the use of lead ammunition in condor habitat.
The special rule issued under section 10(j) states that it is not a violation of the take
provisions of the ESA if a California condor is unavoidably and unintentionally taken
(including killing or injuring) where the activity was non-negligent and incidental to a
lawful activity, such as hunting. However, it is incontrovertible that the use of lead
ammunition is entirely avoidable, as there are numerous alternative ammunitions that do
not contain lead available for most hunting activities. Further, given the current scientific
evidence it is clear that the use of lead ammunition in any California condor habitat is not
only negligent but amounts to reckless disregard. Thus, any take or harm resulting to the
California condor from the use of lead ammunition in the Plan area would be per se
unlawful and a violation of the ESA. See 16 U.S.C. § 1532(19) (The term “take”
includes harm).

Other Species

The deficiencies in the biological opinion’s evaluation of the desert tortoise and
the Condor similarly plague the various analyses of the plans’ impacts on other
threatened and endangered species and the designated critical habitat.
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For example, the biological opinion fails to adequately analyze the Arizona Strip
plans’ impacts on the ability of any of the listed species, including for example the
Southwestern willow flycatcher and Mexican spotted owl, to recover. It also fails to
evaluate how these plans will affect the value of designated critical habitat for recovery
of the species. Both analyses are required by the ESA and its implementing regulations.
Nat’l Wildlife Fed’n, 524 F.3d 917, 931-33 Gifford Pinchot Task Force, 378 F.3d at 1069
(9th Cir. 2004).

Further, as with the tortoise, the biological opinion fails to adequately evaluate the
baseline conditions of any of the other listed species or their critical habitat, the specific
impacts caused by the activities approved by the plans, or the cumulative impacts. Not
only are these analyses insufficient in isolation, but the biological opinion also fails to
connect these analyses to comprehensively analyze the myriad threats presented by the
plans and non-federal actions in the area.

In addition, the biological opinion fails to evaluate certain impacts altogether for
the listed species. For example, the biological opinion concludes generally that closed
routes are beneficial to most species, but fails to evaluate how many routes must be
closed to protect any species or critical habitat. Thus, the biological opinion fails to
evaluate how the plans’ particular route designations allow for or preclude survival and
recovery of any of these species, including the desert tortoise and the condor. Indeed, as
a general matter, the biological opinion’s conclusions are unsupported by the data and
analysis in the document and are therefore arbitrary and capricious. In addition, the
analysis of the impacts of the plan on listed plant species including the Brady pincushion
cactus, Siler pincushion cactus, and Holmgren milk vetch and its critical habitat is
woefully inadequate. FWS admits that there is insufficient data on many of the impacts
from grazing, ORVs and the spead of invasive weeds leading to type conversion but
nonetheless simply concludes the impacts will be slight. However, absence of evidence is
not evidence that significant impacts will not occur.

Moreover, as with the desert tortoise, the biological opinion relies on unlawful
mitigation measures to alleviate the plans’ impacts on other species. The biological
opinion primarily consists of an “adaptive management” strategy, which means BLM and
NPS will determine at some later date whether their actions are jeopardizing species or
adversely modifying critical habitat and then decide whether to take any remedial steps.
For example, FWS states that roads or routes causing or contributing to mortality of
individuals of listed species or degradation of their habitat “will be identified.” Those
routes will either be closed, or, if it is “not practical” to close those routes, the BLM or
NPS will impose other, unidentified mitigation measures. FWS does not explain what
standards or thresholds will be used to determine when a route is degrading habitat or
contributing to mortality, nor whether it is practical to close a route. FWS also fails to
explain when this process will occur, how it will be funded, how any monitoring of
closed routes will be funded, or how FWS can conclude that the route network will not
jeopardize listed species or adversely modify critical habitat before it is completed.
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Relying on these and other speculative future actions to avoid jeopardizing listed
species or adversely modifying or destroying critical habitat violates the ESA. See
Rumsfeld, 198 F. Supp. 2d at 1152. Because FWS has not identified the future
mitigation measures, there is no evidence that these measures will be effective or that
they are reasonably certain to occur. In addition, as with the desert tortoise analysis, the
biological opinion fails to adequately support its reliance on those mitigation measures
that are identified.

Finally, as with the desert tortoise, the biological opinion fails to consider the
“pest available scientific and commercial data available” in relation to the other listed
species as required by § 7(a)(2) of the ESA.

In sum, the biological opinion violates the ESA in several ways for each species
evaluated in the consultation, including its failure to adequately evaluate the impacts of
the Arizona Strip plans on the recovery of the species and critical habitat, its failure to
adequately evaluate the impacts of the Arizona Strip plans alone or in concert with the
environmental baseline and cumulative impacts, its reliance on speculative mitigation
measures and adaptive management strategies that are ineffective and not reasonably
certain to occur, and its failure to rely on the best available science. Further, the
biological opinion’s conclusions are unsupported by the evidence in the biological
opinion and are based on inadequate and flawed analyses. For these and other reasons,
the 2007 biological opinion is arbitrary and capricious, an abuse of discretion, and
otherwise not in accordance with law. See 5 U.S.C. § 706(2).

1. VIOLATIONS OF THE ESA

A Violations of Section 7(a)(2); Unlawful Reliance on Inadequate
Biological Opinions for Listed Species.

Pursuant to section 7(a)(2) of the ESA, BLM and NPS have a substantive duty to
avoid jeopardy to listed species regardless of the conclusion reached by the consulting
agency. See Res. Ltd., Inc. v. Robertson, 35 F.3d 1300, 1304 (9th Cir. 1993)
(“Consulting with the [FWS] alone does not satisfy an agency’s duty under the
Endangered Species Act.”); Rumsfeld, 198 F. Supp. 2d at 1157 (“under the ESA, the
Army has an independent duty to insure that its actions satisfy § 7 and the jeopardy
standard”). Here, the BLM and NPS are failing to ensure that their actions are not
jeopardizing the listed species or adversely modifying or destroying designated critical
habitat in the Grand Canyon-Parashant National Monument, the BLM lands managed by
the Arizona Strip Field Office, and Vermilion Cliffs National Monument because they
are relying on an arbitrary and capricious biological opinion. Federal agencies may not
take action that could harm listed species or designated critical habitat until they have
completed consultation and received a valid biological opinion. Further, the BLM and
NPS failed to rely on the best scientific and commercial data available as required by the
ESA. See 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(d).
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As detailed above, the biological opinion on which BLM and NPS relied in
adopting the disputed plans is substantially flawed and thus FWS’s conclusions that the
management of these lands pursuant to those plan amendments would not jeopardize
listed species or destroy or adversely modify critical habitat for listed species are
unsupported. Therefore, the FWS’s issuance of the biological opinion and the BLM’s
and NPS’ implementation of the plans in reliance on the biological opinion violate the
substantive and procedural provisions of Section 7 of the ESA.

The deficiencies in the biological opinion render the FWS’s “no jeopardy” and
“no adverse modification” conclusions and the BLM’s and NPS’ reliance on those
conclusions arbitrary and capricious and therefore unlawful under the ESA and the APA.
The BLM and NPS therefore are in violation of their substantive mandate to insure
against jeopardy and adverse modification of critical habitat for listed species within the
lands that they manage.

B. Violation of Section 7(b)(4); Unlawful Reliance on Inadequate ITS.

The FWS is required under Section 7(b)(4) of the ESA to issue an incidental take
statement (“ITS”) with each biological opinion for animal species that specifies the
amount and extent of incidental take authorized to the action agency. Additionally, the
ITS must specify reasonable and prudent measures necessary to minimize such impacts.
Finally, the ITS must include terms and conditions implementing the reasonable and
prudent measures.

The ITS in the biological opinion is inadequate in many ways including, but not
limited to, the failure to provide a clear trigger for re-consultation. For example, the
biological opinion’s ITS provides that up to “[t]hirty desert tortoises may be injured or
killed by project activities and BLM authorizations over the next 20 years” but fails to
provide a specific number of deaths or injuries that will trigger re-consultation.

For the condor, FWS assumes that take can only occur when the individual
condors are physically on NPS lands, where they are treated as “threatened species”
under the ESA. Under this logic, the harm to a condor experiencing lead poisoning
would only be “counted” as a take when the individual condor is on NPS lands and the
same injury to the same individual would not be considered as “take” when the condor is
on BLM lands. Assuming for the sake of argument alone that this is a correct analysis of
the law, FWS has still failed to provide a valid ITS for the condor. As the 2007 report
showed, nearly all condors in this area have been exposed to lead and well over half have
been treated for lead exposure. (Second Five Years of the California Condor
Reintroduction Program in the Southwest, April 2007, Figure 6). Even if, as FWS states,
these condors “occur only rarely” on NPS lands, there would still be some amount of take
that must be recognized for these condors and which is not accounted for in the ITS.

/
/
/
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C. Violation of Section 9; Unlawful Taking of Listed Species.

The ESA also prohibits any “person” from “taking” threatened and endangered
species. 16 U.S.C. 8 1538, 50 C.F.R. § 17.31. The definition of “take,” found at 16
U.S.C.§ 1532(19), states, “The term ‘take’ means to harass, harm, pursue, hunt, shoot,
wound, Kill, trap, capture, or collect, or to attempt to engage in any such conduct.”

The BLM and NPS are in violation of Section 9 of the ESA. Because the BLM
and NPS are in violation of Sections 7(a)(2), 7(d) and 50 C.F.R.8 402.16, and because the
biological opinion and the accompanying ITS are inadequate and unlawful, no take of
listed species is properly authorized.

In addition, the biological opinion fails to provide any authorization for take of
the condor and yet take continues to occur primarily through lead poisoning. Most
egregiously, the BLM continues to allow use of lead ammunition for hunting on BLM
lands although this activity is known to cause harm to condors. This source of harm to
the condor is entirely avoidable and the use of lead ammunition is intentional. Moreover,
the threat to the condor from lead ammunition is well known to hunters, and as a result,
the continued use of lead ammunition in condor habitat in hunting (an otherwise lawful
activity) is clearly both negligent and reckless. Therefore, harm to the condor from lead
poisoning due to hunting with lead ammunition does not and cannot fall within the
exemptions provided for the non-essential experimental population under 50 C.F.R. §

17.84(j)(2)(i).

D. Violation of Section 7(a)(1) and 2(c); Failure to Conserve Listed
Species.

Section 7(a)(1) of the ESA directs that the Secretary review “...other programs
administered by [her] and utilize such programs in furtherance of the purposes of the
Act.” 16 U.S.C. 8 1536(a)(1). The purpose of the ESA is to conserve endangered or
threatened species. Among the “other programs administered by” the Secretary of the
Interior is the administration of these lands by the BLM and NPS. Section 7(a)(1) applies
to all listed species and specifically applies even to the non-essential experimental
population of the condor on BLM lands covered by these plans. Given the extensive
evidence that the use of lead ammunition has and will continue to directly harm the
condor population in this area, BLM’s failure to prohibit or limit in any way the use of
lead ammunition on the lands covered by the Arizona Strip RMP violates its duties under
Section 7(a)(1).

Section 2(c) of the ESA establishes that it is “...the policy of Congress that all
Federal departments and agencies shall seek to conserve endangered species and
threatened species and shall utilize their authorities in furtherance of the purposes of this
Act.” 16 U.S.C. 8 1531(c)(1). The ESA defines “conservation” to mean “...the use of all
methods and procedures which are necessary to bring any endangered species or
threatened species to the point at which the measures provided pursuant to this Act are no
longer necessary.” 16 U.S.C. 8 1532(3).
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The BLM’s and NPS’ implementation of the plans and authorization of activities
including route designations and grazing is violating section 2(c) of the ESA because the
agencies refuse to use their authorities to further the purpose of the ESA and species
conservation on these lands. For example, the BLM has failed to fully implement the
recovery plan for the Mojave population of the desert tortoise on these lands which calls
for eliminating grazing from critical habitat and limiting off-road vehicle activity in
desert tortoise habitat. Similarly, the FWS is violating section 2(c) of the ESA because
the biological opinion fails to apply the Secretary’s affirmative responsibility to conserve
listed species by including measures required to conserve these species as mandatory
terms and conditions of any ITS.

I11. Remedy

If the BLM, NPS, and the FWS do not act within 60 days to correct these
violations of the ESA, the Conservation Groups will pursue litigation in federal court
against the agencies and officials named in this letter. We will seek injunctive and
declaratory relief, and legal fees and costs regarding these violations.

If you have any questions, or would like to discuss this matter further, please
contact me at your earliest convenience.

Sincerely,

Adam Keats, Senior Counsel
Center for Biological Diversity
351 California St., Suite 600
San Francisco, CA 94104

CC:

Dale Hall

Director, U.S. Fish and Wildlife Service
1849 C St.

Washington, DC 20240

Fax: 202-208-6965

Michael B. Mukasey
Attorney General

U.S. Department of Justice
950 Pennsylvania Ave., NW
Washington DC 20530-0001
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