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Sent via facsimile, electronic and US mail 
 
March 15, 2012 
 
John Bryson, Secretary of Commerce 
Department of Commerce 
1401 Constitution Avenue, N.W., Room 5516 
Washington, D.C. 20230 
Fax: 202-482-2741 
TheSec@doc.gov 
 
Mr. Samuel Rauch 
NOAA Fisheries/NMFS 
1315 East-West Highway 
Silver Springs, MD 20910 
Fax: 301-713-1940 
samuel.rauch@noaa.gov 
 
Re: Sixty-Day Notice of Intent to Sue for Failure to Prepare a Recovery Plan for Elkhorn and 
Staghorn Corals 
 
 I am writing to inform you that the Center for Biological Diversity intends to sue the 
National Marine Fisheries Service for violation of section 4(f) of the Endangered Species Act 
(ESA), 16 U.S.C. § 1533(f), for failing to develop and implement a recovery plan for elkhorn 
and staghorn corals. This letter satisfies the notice requirements at 16 U.S.C. § 1540(g)(2)(C).   
 

On May 9, 2006, the Fisheries Service published a final rule listing elkhorn and staghorn 
corals as threatened. 71 Fed. Reg. 26852 (May 9, 2006).  Elkhorn and staghorn corals were once 
the dominant reef building corals in Florida and the Caribbean.  Within the past few decades the 
coral populations have declined by more than 95 percent.  Elkhorn and staghorn corals face 
numerous threats. Global warming and ocean acidification are overarching threats to the corals. 
Elkhorn and staghorn corals have suffered severe bleaching and mass mortality due to increases 
in water temperature. Other threats include disease, overfishing, competition, pollution, 
construction, dredging, and boat anchoring.  These stressors also act together exacerbating the 
decline of the corals.  
 

Under the ESA, the Fisheries Service must provide for the recovery of the species.  
Section 4(f) mandates that the Service shall develop and implement recovery plans for the 
conservation and survival of listed species. 16 U.S.C. § 1533(f).  “[W]hen a statute uses the word 
‘shall,’ Congress has imposed a mandatory duty upon the subject of the command.” Forest 
Guardians v. Babbitt, 174 F.3d 1178, 1187 (10th Cir. 1998); Bennett v. Spear, 520 U.S. 154, 172 



 

 

(1997) (use of “shall” creates a “categorical requirement”). The Fisheries Service is in violation 
of this duty because it has failed to issue a recovery plan for the staghorn and elkhorn corals.  It 
has been more than five years since the Fisheries Service listed the corals as threatened. 71 Fed. 
Reg. 26852 (May 9, 2006). Such delay is unreasonable and conflicts with the Fisheries Service’s 
own policy of developing recovery plans within 2.5 years of listing a species. NMFS, Interim 
Endangered and Threatened Species Recovery Planning Guidance Version 1.3 (updated June, 
2010); 59 Fed. Reg. 34272, 34273 (July 1, 1994) ("current policy of developing recovery plans 
within 2 1/2 years after final listing of a species"). 
 

Recovery plans are at the heart of the recovery process. A recovery plan is a roadmap to 
how an endangered animal or plant species can eventually be secure from the risk of extinction 
and removed from the endangered species list. Indeed, scientific studies show that species with 
recovery plans are much more likely to recover than species without. Recovery plans for the 
elkhorn and staghorn corals would provide a blueprint for actions that will promote recovery and 
identify goals for their conservation. Timely development and implementation of recovery plans 
is critical to many specific recovery actions, including designing and funding required studies 
and securing cooperation from other federal, state, regional, and local governmental and private 
entities. 
 
 Within sixty days, if the Fisheries Service does not act to correct the violations described 
in this letter, the Center intends to pursue litigation against the agency. If you have any 
questions, or would like to discuss this issue please contact me at 
miyoko@biologicaldiversity.org or by (415) 632-5308.  
 
 
 
Sincerely, 
 

 
Miyoko Sakashita 
Oceans Director, Senior Attorney 
 


