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Mr. Kenneth Salazar  
Secretary of the Interior   
1849 C Street, NW  
Washington, DC 20240  
exsec@ios.doi.gov   
 
Mr. Daniel M. Ashe  
Director, U.S. FWS 
1849 C Street, NW  
Washington, DC 20240 
 
 
     June 6, 2012 
 
 
 

RE: Notice of Intent to Sue over Violations of Section 4 of the Endangered 
Species Act with Respect to the Negative 12-month Finding for Desert Eagles 

 
 
 
Dear Secretary Salazar and Director Ashe: 
 
 

Pursuant to 16 U.S.C. § 1540(g)(2)(A), this letter provides you with notice that the Center 
for Biological Diversity and the Maricopa Audubon Society (collectively “the Center”) intend to 
sue the U.S. Department of the Interior and the U.S. Fish and Wildlife Service (collectively FWS 
or “the Service”) for violations of the Endangered Species Act (ESA) in connection with the 
Service’s determination that that Sonoran Desert Area bald eagles (hereinafter “desert eagles”) 
do not warrant  listing under the ESA. See Endangered and Threatened Wildlife and Plants; 12-
month Finding on a Petition to List the Sonoran Desert Population of the Bald Eagle as a 
Threatened or Endangered Distinct Population Segment (on remand from the U.S. District Court 
in Center for Biological Diversity v. Salazar, CV 10-2130 (D. Ariz., November 30, 2011)), 
published in 77 Fed. Reg. 25792 (May 1, 2012).  
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FWS cited two reasons for determining not to extend ESA protections to desert eagles. 
Once again, FWS determined that the desert eagle population does not meet the definition of a 
distinct population segment (DPS) and is therefore not a listable entity under the ESA. 
Additionally, the agency determined that even if desert eagles were eligible for listing as a DPS, 
the population’s conservation status is such that it does not warrant listing as threatened or 
endangered. See 12 Month Finding, supra.  
 

As described below, the Service’s findings are arbitrary, capricious, unsupported by the 
evidence in the record, and otherwise unlawful. The agency ignored the findings of its own 
biologists, illegally applied its DPS Policy, failed to use the best available science, and failed to 
set forth a rational connection between the facts found by the agency and its determinations that 
desert eagles are not eligible for listing as a DPS, and are not threatened or endangered as those 
terms are defined under the ESA.   

 
 

Legal Background 
 

Under the ESA, a “species” that may receive the protections of the ESA includes “any 
distinct population segment of any species of vertebrate fish or wildlife which interbreeds when 
mature.” 16 U.S.C. § 1532(16). The ESA mandates that the FWS shall determine whether any 
species qualifies for listing as an endangered species based on the “best available scientific and 
commercial data available.” Id. § 1533(b)(1)(A). Congress did not define “distinct population 
segment” in the ESA, but in 1996, the Service issued a policy interpreting the phrase that 
requires the consideration of (1) the discreteness of the population segment; (2) the significance 
of the population segment; and (3) the population segment’s conservation status in relation to the 
ESA’s standards for listing. Policy Regarding the Recognition of Distinct Vertebrate Population 
Segments Under the Endangered Species Act, 61 Fed. Reg. 4722 (Feb. 7, 1996) (DPS Policy). . 
 

A population is discrete if it meets one of the following conditions: 
1. It is markedly separated from other populations of the same taxon as a consequence of 
physical, physiological, ecological, or behavioral factors. Quantitative measures of 
genetic or morphological discontinuity may provide evidence of this separation; or 
2. It is delimited by international governmental boundaries within which differences in 
control of exploitation, management of habitat, conservation status, or regulatory 
mechanisms exist that are significant in light of section 4(a)(1)(D) of the Act. 
Id. at 4725. 

A population is significant if it meets one of the following factors: 
1. Persistence of the discrete population segment in an ecological setting unusual or 
Unique for the taxon; 
2. Evidence that loss of the discrete population segment would result in a significant gap 
in the range of a taxon, 
3. Evidence that the discrete population segment represents the only surviving natural 
occurrence of a taxon that may be more abundant elsewhere as an introduced 
population outside its historic range, or 
4. Evidence that the discrete population segment differs markedly from other 
populations of the species in its genetic characteristics. Id. 

Under the DPS policy, if a population is determined to be both discrete and significant, then the 
Service must determine whether it meets the five factors for listing. See 61 Fed. Reg. 4725. Here, 
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the Service again concluded that the desert eagle population is “discrete,” but that it is not 
“significant” to the overall population of bald eagles.  
 
The Negative 12-Month Finding Erroneously Concluded that the Desert Eagle Population 
is Not Significant to its Taxon 
 

In its negative 12-month finding, FWS concluded that “the Sonoran Desert Area 
population of the bald eagle is discrete, but it is not significant (i.e. biologically or ecologically 
important) to the taxon as a whole.” 77 Fed. Reg. at 25810. As explained below, this finding is 
inconsistent with FWS’ DPS policy, as well as prior agency applications of this policy.   

 
The latest negative 12-month admits that “the Sonoran Desert Area represents a unique 

set of habitat characteristics” for bald eagles. Id. at 25808. However, the agency then analyzes 
factors such as eagles’ adaptation to this unique ecosystem and whether bald eagles from outside 
the Sonora Area could survive in the Arizona desert in order to assess whether desert eagles are 
significant to the bald eagle population as a whole. The Service ultimately determines that even 
complete loss of the desert eagle population would be insignificant to the species as a whole.  
 

This conclusion is arbitrary.  FWS’ DPS Policy explicitly provides that “[p]ersistence of 
the discrete population segment in an ecological setting unusual or unique for the taxon,” 
qualifies the population as significant. [cite] This policy was written specifically by FWS to 
incorporate the congressional directive that DPSs be recognized “sparingly”. Thus, there should 
be no question that desert eagles are significant. If FWS wishes to modify its DPS Policy, the 
agency must go through a notice and comment process, not simply make up additional 
requirements in the context of individual listing determinations.  

 
FWS has also explicitly recognized the importance to an overall species stemming from 

conservation of peripheral populations. In one listing decision, FWS asserted as follows: 
The population is the basic evolutionary and ecological functional unit. The local 
population is where responses to environmental challenges occur, where 
adaptations arise, and where genetic diversity is maintained and reshuffled each 
generation. A species can continue to exist even though many of its populations 
are destroyed, resulting in a loss of biodiversity and what may be unique genetic 
or phenotypic traits. Peripheral populations are often located at a species’ 
ecological limits where unique genetic combinations are exposed to and tested by 
environmental circumstances that may not be found elsewhere in the range of the 
species. When a peripheral population is isolated from gene flow from other 
populations, the isolated peripheral population may become highly adapted to 
local conditions. Distinctive traits found in peripheral populations can be 
important for the survival and evolution of a species as a whole (Meffe et al. 
1997). 

See Endangered and Threatened Wildlife and Plants; Status Review and 12-Month Finding for a 
Petition To List the Washington Population of the Western Gray Squirrel; 68 Fed. Reg. 34628 
(June 10, 2003). Likewise, the Service, as well as NMFS, has consistently found loss of an 
isolated, peripheral population to be “significant” for a number of species. See Endangered and 
Threatened Species; Final Endangered Status for a Distinct Population Segment of Smalltooth 
Sawfish (Pristis pectinata) in the United States, 68 Fed. Reg. 15674, 15676 (April 1, 2003) 
(smalltooth sawfish population significant because it occupies northernmost habitat of the 
species in the western hemisphere); Endangered and Threatened Wildlife and Plants; Final Rule 
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to List the Columbia Basin Distinct Population Segment of the Pygmy Rabbit (Brachylagus 
idahoensis) as Endangered, 68 Fed, Reg. 10388, 10397 (March 5, 2003) (significant gap in 
range of Columbia Basin pygmy rabbit caused by loss of northernmost extent of the range); 
Endangered and Threatened Wildlife and Plants; Determination of Endangered Status for the 
Southern California Distinct Vertebrate Population Segment of the Mountain Yellow-Legged 
Frog (Rana muscosa), 67 FR 44382 (July 2, 2002) (loss of southern California frogs on the 
periphery of the species’ range would create a gap in the range of the taxon); Endangered and 
Threatened Wildlife and Plants; Determination of Threatened Status for the Northern Population 
of the Copperbelly Water Snake, 62 Fed. Reg. 4183, 4184 (January 29, 1997) (loss of peripheral 
isolated northern population of copperbelly water snake considered significant). 
 

In reaching its latest determination that desert eagles are not a DPS, FWS also ignored 
issues that the federal district court ordered it to consider in its November 30, 2011 decision. For 
example, the court ordered that FWS should address certain studies by Allison, Meffe, and 
Tieleman, which the agency ignored in its prior 12-month finding that the court overturned. 
However, the new finding again ignores these studies. The Court also ordered FWS to “address 
whether it has adopted a new interpretation of the DPS Policy and, if so, the reasons for and 
validity of the change.” See Center for Biological Diversity v. Salazar, supra, at 16.  
While FWS generally claims in the new 12-month finding that it has not adopted a new 
policy, it fails to actually cite previous determinations in which it interpreted the DPS Policy in 
the manner that it did in its latest negative 12 Month Finding for desert eagles.  
 

The district court also noted in its opinion that the Service should respond to plaintiffs’ 
claims that the agency failed to offer a reasoned explanation for its determination that loss of the 
desert eagle population would not result in a significant gap in the range of the species as a 
whole. However, the analysis provided by FWS in its latest 12 Month Finding is simply the same 
as its previous finding. The agency reasoned that the “actual amount of suitable bald eagle 
habitat in the Sonoran Desert Area is in general limited and represents a minute fraction of the 
total suitable habitat available for bald eagles throughout their range. The limited size of the 
current and historical bald eagle population in the Sonoran Desert Area directly reflects that 
fact.” 77 Fed. Reg. 25809. The agency thus concluded that loss of the Sonora Desert Area eagle 
population would not result in a significant gap in the range of the overall taxon.  75 Fed. Reg. at 
8619.  

 
This assertion is biologically unsound, contradicts the Service’s own determinations, and 

is inconsistent with the Ninth Circuit’s observation that “[e]ven the loss of a peripheral 
population, however small, would create an empty geographic space in the range of the taxon. 
Regardless of the size of such a gap, a gap would exist.” Nat’l Ass’n of Home Builders v. Norton, 
340 F.3d 835, 846 (9th Cir. 2003) (emphasis added). As the Ninth Circuit went on to note, what 
matters is the significance of the gap, not its size. Id. “Agencies must articulate a satisfactory 
explanation for their action to permit effective judicial review.” Id. Here, as in Nat’l Ass’n of 
Home Builders v. Norton, that has not occurred – despite admonishment by a court that the 
agency explain its reasoning. The Service has still failed to explain why the gap created by loss 
of desert eagles would be is insignificant. Therefore, because the Service has failed to “articulate 
a reasoned basis in the Listing Rule as to why [the gap would be insignificant],” the 12-month 
finding is arbitrary and capricious.  Id. 
 

Also important to the “significant gap” analysis is the fact that desert eagles are isolated 
and on the edge of the species’ range. Because desert eagles are isolated and on the edge of the 
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species’ range, and because they live in an environment that is highly unique for the species, they 
are likely developing adaptations to that environment that may be important for the survival and 
evolution of the species as a whole. Especially in light of global warming, the adaptations of 
desert eagles may become critical to the continued survival of the species as a whole. Therefore, 
for the Service to discount the importance of this population due to its “limited size” reflects not 
only a failure of the Service to follow its own biological determinations, it also reflects a 
willingness to ignore the precautionary aspects of the ESA and of conservation biology in 
general. 

 
The Negative 12 Month Finding Arbitrarily Concluded that Desert Eagles are Not 
Threatened or Endangered 
 
 Even though it determined that desert eagles are not eligible for listing under the ESA, 
FWS nevertheless took the highly unusual step of making a determination as to whether this 
population is threatened or endangered within the meaning of the ESA. The agency explained its 
action as providing “us and the public with valuable information for understanding the status of 
the population.” 77 Fed. Reg. at 25810. However, given that federal agencies virtually never go 
through a costly and time-consuming process when they have no obligation to do so, it is much 
more likely that FWS was simply attempting to gain insurance that its efforts to avoid ESA 
protections for desert eagles will succeed even if a court once again finds inadequate the 
agency’s finding that desert eagles do not qualify for listing as a DPS. It is therefore not 
surprising that FWS also determined that desert eagles’ conservation status does not place them 
in the endangered or threatened categories. The following discussion summarizes key 
weaknesses of the agency’s determination, though the new 12 Month Finding’s conclusion that 
desert eagles are not threatened or endangered suffers from other flaws as well.  
 

The Service’s analysis of threats to desert eagles is remarkable in that it catalogs a wide 
variety of threats to desert eagles’ habitat, then concludes that “there is no indication that 
ongoing impacts are affecting the Sonoran Desert Area population of the bald eagle at the 
population level. Thus they are not contributing to the risk of extinction of the population.” Id. at 
25818. This conclusion is arbitrary. First, the agency fails to set forth a rational connection 
between its findings of widespread threats to desert eagle habitat and its determination that these 
impacts will not have negative “population level” consequences for desert eagles. Moreover, 
even assuming for the sake of argument that this finding was accurate, there is no requirement 
under Section 4 of the ESA that the Service must be able to link habitat decline to “population 
level” decline of desert eagles. The statute provides that a species may be listed as threatened or 
endangered “because of any of the [listing] factors.” 16 U.S.C. § 1533(a)(1). Therefore, FWS has 
authority to list the desert eagle population under the ESA based solely on its findings of 
widespread and significant “destruction, modification, or curtailment of its habitat or range….” 
Id. at § 1533(a)(1)(A).  

 
FWS also arbitrarily concluded in its latest 12 Month Finding that the inadequacy of 

existing regulatory mechanisms does not contribute to desert eagles’ risk of extinction. 77 Fed. 
Reg. at 25820. FWS cites in particular the Bald and Golden Eagle Protection Act (BGEPA), 
including the statute’s definition of “disturb” and recently promulgated incidental take 
allowances for bald and golden eagles. See id. at 25819-25820.  However, the BGEPA protects 
desert eagle habitat only if the habitat impacts will disturb specific eagles. Moreover, while the 
BGEPA prohibits disturbance of individual eagles, it does not mandate any conservation activity 
that will help recover the species. See 16 U.S.C. § 1536(a)(1) (federal agencies “shall . . . utilize 
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their authorities in furtherance of the purposes of [the ESA] by carrying out programs for the 
conservation of endangered species and threatened species  . . .”). Losing any habitat protection 
is particularly dangerous for the small desert eagle population. See Center for Biological 
Diversity v. Kempthorne, 2008 WL 659822 (D. Ariz., 2008) at *11 (noting that “FWS 
acknowledges [that the desert eagle population] can easily be cordoned off and is still 
particularly vulnerable to habitat threats.”).  FWS fails to address known ongoing, planned and 
increasing habitat threats and the fact that many nests are found in decadent, over-mature trees or 
snags with few available replacements.  

 
Finally, FWS both miscalculates and ignores altogether the desert eagle population’s risk 

of extinction. The agency arbitrarily recalculates population viability modeling conducted by 
other experts simply because the Service disagrees with the outcomes of those models, which 
predict future declines in the desert eagle population. The agency's new and creative population 
viability assessment is designed to support its pre-ordained non-listing decision.  The agency's 
viability modeling is inappropriately based on (1) unfounded assumptions regarding 
juvenile/subadult survivorship; (2)  acceptance of an unexplained discrepancy between 
demographic and population count trends; and (3)  a failure to include any objective measure of 
bias in fitted survival rates. The Service also improperly discounts threats to desert eagles posed 
by climate change, asserting the dangers of climate change are “unclear.” 77 Fed. Reg. at 25826. 
Finally, FWS places huge emphasis on desert eagles’ increase in population to a total of 48 pairs 
in 2009. However, a population with only 48 pairs is a relatively tiny population, and it thus 
faces a severe risk of extinction as a result of demographic, stochastic, and catastrophic factors 
even if it is slowly increasing its numbers. The Service failed to even consider threats to the 
population stemming solely from its very low number of individuals.   
 
 
Conclusion 
 

We again encourage the Service to move beyond political decision-making in carrying 
out its listing responsibilities under the ESA, particularly with regard to desert eagles. The 
Service’s decision to yet again find that desert eagles are not eligible for listing despite much 
evidence to the contrary suggests that the Service’s listing program remains mired in the 
dysfunction and ethical morass documented by recent Interior Department Inspector General 
reports. Moreover, the agency’s determination that desert eagles are not threatened or 
endangered even if they were eligible for listing misconstrues available scientific information 
and demonstrates the Service’s single-minded determination to avoid protections for this 
population under any circumstances.  

 
For the above reasons, the Service’s May 1, 2012 negative 12-month finding is arbitrary, 

capricious, an abuse of discretion and otherwise not in accordance with the ESA within the 
meaning of the Administrative Procedure Act, 5 U.S.C. §§ 701-706. The Service should 
therefore withdraw its negative 12-month finding, determine that desert eagles are eligible for 
listing as a DPS, and list this species as threatened or endangered. If the Service does not take 
such action, we plan to challenge the Service’s negative 12-month finding in court after 60 days 
have elapsed. 
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Please contact me at (503) 768-6707 or rohlf@lclark.edu if you have any questions or 

concerns, or if you wish to discuss ways to avoid further litigation. We hope that FWS will act to 
protect desert eagles rather than continue to arbitrarily risk the future of this unique and 
important population.  

 
 
 
     Sincerely,  
 
 

      
 
     Daniel J. Rohlf 
     Counsel for Prospective Plaintiffs 
 

 


