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Docket Supervisor 
Arizona Department of Water Resources 
3550 North Central Avenue, Fourth Floor 
Phoenix, AZ  85012 
 
 RE: Appeal of Decision of the Director to Grant City of Prescott’s Application for 

Modification of Its Designation as Having An Assured Water Supply (No. 86-
401501.0001) and Request for Hearing 

 
To Whom it May Concern:   
 
 This is an appeal of the above-referenced Decision issued on November 12, 2008 by 
Sandra Fabritz-Whitney, Assistant Director of Arizona Department of Water Resources, Water 
Management Division (“Director’s Decision”) and a request for hearing.  A copy of the 
Director’s Decision is attached.  This appeal is filed pursuant to A.R.S. §41-1092.03 and is 
brought on behalf of the following parties:   
 
Center for Biological Diversity; Sierra Club-Grand Canyon Chapter; Doris Cellarius; Audrey 
Clark; Edith A. Dillon; Thomas L. Fleischner; Santiago F. Galvis; Leslie K. Hoy;  Harry M. 
Hollack; Charles A. Johnson; Jo Ann Johnson; Joanne Oellers; and Chris Rigby (hereinafter 
collectively “appellants”). 
 
 The reasons for the appeal are as follows:   
 

1.    A.R.S. § 45-555(E), which authorizes the withdrawal of water from the Big Chino 
for inter-basin transport by the City of Prescott is an unconstitutional special or local law. 
According to Article 4, part 2 section 19(20) of the Arizona Constitution special laws are 
prohibited when general laws can be applied.  
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2.  Even if A.R.S. §45-555(E) were not unconstitutional, the proposed transport does 
not comply with the statute’s requirements.  Under an intergovernmental agreement, Prescott is 
partnering with Prescott Valley on the Big Chino withdrawals and pipeline project. The promised 
deliveries of 4,000 acre-feet/year of water from Prescott to Prescott Valley are not authorized by 
the statute.  
 

3.  In addition, Prescott Valley has signed an agreement with the State Land 
Department transferring 2,000 acre-feet/year of the Big Chino water to state trust lands. The 
transfer of water under this agreement is also not authorized under the statute.  
 

4.   A.R.S. § 45-555(E)(1) only authorizes Prescott to tap the Big Chino for water to 
replace its Central Arizona Project (CAP) allocation.  Appellants do not appeal from ADWR’s 
conclusions that (1) Prescott is not permitted to transport groundwater under this provision in 
replacement or substitution of CAP water originally allocated to but subsequently relinquished 
by the Yavapai-Prescott Indian Tribe (“Tribe”) as part of the Yavapai Prescott Indian Water 
Rights Settlement Act, or (2) for purposes of calculating the amount of Prescott’s exemption that 
Prescott’s own relinquished CAP allocation  has already been “replaced,” at least in part, with 
water rights purchased by Prescott from the Chino Valley Irrigation District.  However, 
appellants do appeal ADWR’s calculation of the amount of Prescott’s CAP allocation that 
remains to be replaced.  
 

5.  The proposed modification violates the Yavapai-Prescott Indian Water Rights 
Settlement Act, which authorized the sale of Prescott’s Central Arizona Project water and created 
the Verde River Basin Water Fund with which to acquire replacement water. Under the 
provisions of the Act, “(t)he Secretary, the Tribe and Prescott shall comply with all applicable 
Federal environmental and State environmental and water laws in developing alternative water 
sources ... Development of such alternative water sources shall not be inconsistent with the goals 
of the Prescott Active Management Area, preservation of the riparian habitat, flows and biota of 
the Verde River and its tributaries.” (Emphasis added.)  Because the alternative water source in 
the proposed modification would adversely impact the riparian habitat, flows and biota of the 
Verde River in contravention of the requirements of the Act, it is not legally available.   
 

6. Even if Prescott is entitled to rely upon A.R.S. § 45-555(E), Prescott cannot 
establish that the water it plans to withdraw from the Big Chino will be physically, legally and 
continuously available for 100 years.  Prescott’s arguments that such water will continue to be 
available for 100 years are defeated by (1) the competing and ever increasing claims of other 
groundwater users for this water (which is located outside of any AMA and thus not subject to 
stringent regulation under the Groundwater Code); (2) the potential for this water to be 
determined subflow, the use of which is subject to the jurisdiction of the Gila River Adjudication 
court and subordinate to the claims of senior surface water users; (3) the likelihood that 
withdrawals of this water will be enjoined by a court because they impact the flows and biota of 
the Verde River and trigger federal Endangered Species Act violations; and (4) the effects of 
such withdrawals when considered with the impacts of climate change that will occur in the 
Verde River watershed over the next century. 



 




























































































