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INTRODUCTION 

The Arizona Legislature adopted A.R.S. § 45-108 to implement the common-sense 

requirement that new subdivisions should only be built if the future residents of those 

subdivisions can be assured legal access to a reliable water supply for at least 100 years. Here, 

the Arizona Department of Water Resources (ADWR) ignored that requirement. The water 

supply for Pueblo Del Sol's proposed Tribute subdivision will not be legally available for 100 

years ifit is necessary to fulfill the U.S. Bureau of Land Management's (BI.M) federal reserved 

water rights in the San Pedro Riparian National Conservation Area (SPRNCA). Yet ADWR 

refused to analyze whether and to what extent BLM's rights would limit Tribute's water supply 

before designating Pueblo Del Sol's water supply as adequate. ADWR's decision allows 

Tribute to go forward without a reliable, long-term water supply, which perpetuates the problem 

that A.R.S. § 45-108 was designed to eliminate. 

ADWR and Pueblo Del Sol argue that the legal availability requirement was fulfilled 

because Pueblo Del Sol complied with ADWR's regulations and because it has a legal right to 

pump groundwater under state law. But these are not the only laws that apply to water use in 

Arizona. The Arizona Supreme Court has explicitly recognized that federal reserved water 

rights are part of the governing legal framework for water allocation and may not be ignored or 

impaired through application of state water law. Accordingly, there is no justification for 

ADWR to simply ignore federal reserved water rights in a legal availability analysis under 

A.R.S. § 45-108. ADWR's designation of adequate water supply for Pueblo Del Sol's proposed 

Tribute subdivision is arbitrary, capricious, and violates A.RS. § 45-108, and must be remanded 
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to ADWR for a new analysis and decision regarding the legal availability of Tribute's proposed 

water supply. See A.R.S. § 12-910(£). 

ARGUMENT 

I. 	 ADWR's Final Decision Is Arbitrary, Capricious, And Contrary To Law 

A. 	 The Plain Language And Intent Of A.R.S. § 45-108(1) Require ADWR To 
Account For BLM's Federal Reserved Water Rights 

ADWR's claim that it is prohibited from accounting for BLM's federal reserved water 


rights in the legal availability analysis fails under any reasonable interpretation ofA.R.S. § 45

108. Interpreting the term "legally available" in A.R.S. § 45-108(1) begins and ends with the 

statute's plain language and ordinary meaning: the applicant must have the Icga1 right to its 

proposed water supply for the next 100 years. Janson v. Christensen, 167 Ariz. 470,471 (Ariz. 

]991) ("when the language [ofa statute] is clear and unequivocal, it is determinative of the 

statute's construction") (citation omitted); Silver Br. 17-21.1 Here, Pueblo Dcl Sol's proposed 

water supply ean only be "legally available" if it could be pumped without interfering with 

BLM's federal reserved water rights. See ADWR Final Decision, Doc. #56, Att. 1, at 21 '112 

("Pueblo Del Sol has a statutory right to make reasonable and beneficial use of groundwater, 

subject to federal reserved water rights.") (emphasis added); Silver Br. 21-22.2 Accordingly, 

This Court applies a de novo standard of review to ADWR's interpretation of A.R.S. § 

45-108, which does not define "legally available." Dioguardi v. Superior Court, 184 Ariz. 414, 

417 (Ariz. Ct. App. 1995). "[C]ourts must remain the final authority on critical questions of 

statutory construction." Sharpe v. Ariz. Health Care Cost Containment Sys., 220 Ariz. 488, 494 

(Ariz. Ct. App. 2009) (quotation and citation omitted). 


As described in the opening brief, when Congress created the SPRNCA, it explicitly 
reserved federal water rights in "a quantity of water sufficient to fulfill the purposes" of the 
SPRNCA. 16 U.S.C. § 460xx-l(d). These rights include not only surface water in the San 
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ADWR's arbitrary refusal to account for BLM~s rights in determining that Pueblo Del Sol's 

proposed water supply is "legally available" strips the tenn of any recognizable meaning and 

should be the end of the analysis. 

Nonetheless, in an argument ADWR does not join, Pueblo Del Sol contends that 

ADWR's approach somehow fulfills the purposes ofthe statute. PDS Br. 18.3 In fact, ADWR's 

decision directly undermines those purposes, because it allows Tribute to go forward despite the 

fact that it may not have a reliable water supply. Tribute's supply will be limited to the extent it 

impairs BLM's federal reserved water rights~ and Pueb10 Del Sol acknowledges that BLM could 

enforce those rights by seeking an injunction against the pumping or requesting that ADWR 

revoke its adequacy designation. PDS Br. 24, 30.4 Yet the legislature specifically enacted 

Pedro River but also groundwater to the extent that groundwater "is necessary to accomplish the 
purpose ofa federal reservation." In re the General Adjudication ofAll Rights to Use Water in 
the Gila River System and Source (Gila III), 195 Ariz. 411,421-23 (Ariz. 1999). 
3 Appellants do not separately address the arguments in the Brief of Amici Curiae by the 
Southern Arizona Home Builders Association and Home Builders Association of Central 
Arizona ("Homebuilders") because the Homebuilders present virtually identical legal arguments 
to those made by ADWR and Pueblo Del Sol. Although the Homebuilders argue that they offer 
a "broader presentation" of the legal and policy issues of this case, their presentation is based on 
unsubstantiated predictions about impacts to development in Arizona. HB Br. 1, 7-8, 14-16. 
This speculation does not merit serious attention. Other than citing the percentage of federal 
land in Arizona, the Homebuilders provide no basis for their assumption that considering 
BLM's rights in Tribute's designation will cause conflicts across the state. Similarly, the 
Homebuilders' fears regarding potential effects to legal availability determinations for surface 
water are unfounded because ADWR's regulations already require an applicant to demonstrate 
actual "legal availability" of a surface water source. HB Br. 15; see also Silver Br. 30-31 (citing 
A.A.C. RI2-15-718(E) - (G». Finally, the Homebuilders' claimed "reliance" on ADWR's 
interpretation of an adequate water supply is irrelevant to this Court's interpretation of A.R.S. § 
45-108's requirements. 
4 For example, in Cappaert v. United States, 426 U.S. 128, 142-43 (1976), the National 
Park Service successfully enjoined ongoing private groundwater pumping because the pumping 
interfered with its federal reserved water rights. ld.; see also Gila III, 195 Ariz. at 422 (federal 
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A.R.S. § 45-108 to prevent water conflicts. The legislature intended to put an end to a 


"dysfunctional" system where consumers unknowingly bought homes without adequate water, 


and to empower local jurisdictions, like Cochise County, to plan development in a way that 


avoids creating water conflicts down the road. Silver Bf. 19-21. ADW R' s approach would 


perpetuate these problems, rather than solve them. See Maldonado v. Ariz. Dep't of Econ. Sec., 


182 Ariz. 476, 478 (Ariz. Ct. App. 1994) (an interpretation that "would defeat the legislative 


purpose is to be frowned upon and stricken down") (quotation and citations omitted); Sanderson 


Lincoln Mercury, Inc. v. Ford Motor Co., 205 Ariz. 202, 205 (Ariz. Ct. App. 2003) (courts do 


not defer to agency interpretations of statutes that are "inconsistent with the legislature's intent") 


(citation omitted). 


ADWR and Pueblo Del Sol also argue that the Arizona legislaturc's 2007 adoption of 

legislation authorizing the Upper San Pedro Water District (USPWD), A.R.S. § 48-6401 -=-:;.,.,;;;.~, 

demonstrates legislative recognition that A.R.S. § 45-108, by itself, does not require 

consideration of the effects of groundwater pumping on the San Pedro River. ADWR Br. 14-15; 

PDS Br. 6-7. Under the USPWD legislation, a subdivision developer would be required to 

demonstrate that its projected water use would be consistent with the "purpose and goal" o[the 

district, in addition to the A.R.S. § 45-108 criteria. However, the "purpose and goal" of this 

legislation does not reference, enforce, or protect BLM's federal reserved water rights in the San 

Pedro River. A.R.S. § 48-6403(B). Absent any mention ofBLM's rights or assurance that they 

government "may invoke federal law to protect fa fedcral reservation's] groundwater from 
subsequent diversion to the extent such protection is necessary to fulfi 11 its reserved righf'). 
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would be protected, there is no basis to assume that the legislature was attempting to backfill the 

alleged void in A.R.S. § 45-108 regarding these rights. 

Pueblo Del Sol alone argues that the Arizona legislature's intent to limit ADWR's 

analysis to the regulatory definition of "legally available" can be assumed because the regulation 

already existed when the legislature amended A.R.S. § 45-108(1) in 2007. PDS Br. 15-17; 

A.A.C. R12-15-718(A) & (C); Silver Br. 28-31 (describing regulations). However, Pueblo Del 


Sol cites nothing in the legislative history demonstrating that the legislature specifically 


considered, let alone endorsed, the regulatory definition of "legally available." Moreover, there 


is ample evidence of contrary legislative intent, because the legislature was attempting to reform 


the water adequacy program to fix its flaws, not embrace them. State ex reI. Ariz. Deo't of 


Revenue v. Short, 192 Ariz. 322, 324 (Ariz. Ct. App. 1998) (courts defer to administrative 


interpretations "in the absence ofeontrary legislative intent"); Finch v. State Der't of Public 


Welfare, 80 Ariz. 226, 229 (Ariz. 1956) ("[T]here is a duty on the courts 'to give effect' to 


statutory amendments since it is presumed that the legislature by amending a statute intends to 


make a change in existing law."). 


At bottom, a "legal availability" analysis that fails to consider superior legal rights 

renders the tenn meaningless. Arizona courts reject such statutory interpretations. See fogliano 

v. Brain ex reI. County of Maricopa, 229 Ariz. 12, 19 (Ariz. C1. App. 2011) ("When interpreting 


statutes, re ]ach word, phrase, clause and sentence must be given meaning so that no part will be 


void, inert, redundant or trivial. ") (internal quotations and citation omitted); Silver Br. 18-19, 22. 
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This Court should do the same. ADWR's illogical interpretation of "legally available" is 

contrary to the plain language and purpose of A.R.S. § 45-108 and must be set aside. 

B. 	 The Arizona Supreme Court's Decision In Gila 111 Prohibits ADWR From 
Ignoring Federal Reserved Water Rights 

ADWR's refusal to recognize and evaluate BLM's federal reserved water rights in its 

adequacy decision for Tribute not only fails to give meaning to the term "legally available/' it 

also conflicts with the Arizona Supreme Court's mandate to avoid applying state law in a way 

that impairs federal reserved water rights. Gila III, 195 Ariz. at 419 ("we may not defer to 

state law where to do so would defeat federal water rights"); Silver Br. 25-26. Under ADWR's 

approach, the "legal availability" requirement is met through a combination of compliance with 

the agency's regulation, A.A.C. RI2-15-718(C), and Arizona's "reasonable and beneficial use" 

standard for groundwater pumping under A,RS. § 45-453. ADWR Br. 12¥13~ PUS Br. 28-29. 

Yet neither of these provisions takes federal reserved water rights into consideration. ADWR's 

regulation has nothing to do with water rights and, as applied here, does not protect federal 

reserved water rights. Silver Br. 28-31; infra at 10-11. Arizona's reasonable use standard 

for groundwater was explicitly deemed inadequate to protect federal reserved water rights by the 

Gila III court. 195 Ariz. at 419-20. 

Specifically, in Gila III, the court noted that federal reserved water rights arc intended to 

maintain flows that will last indefinitely into the future, but that many Arizona rivers - including 

the San Pedro River - have already been diminished by groundwater pumping. Id. at 420, "A 

theoretically equal right to pump groundwater, in contrast to a reserved right, would not protect 

a federal reservation from a total future depletion of its underlying aquifer by off-reservation 
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pumpers." ld. (emphasis in original). As a result, the Court held, "'[w]e therefore cannot 

conclude that deference to Arizona's law - and to the opportunity it extends all landholders to 

pump as much groundwater as they can reasonably usc - would adequately serve to protect 

federal rights." ld. 

Bere, deferring to the reasonable use standard would defeat ELM's rights exactly as the 

Gila III court predicted. Congress set aside the SPRNCA, and conferred federal reserved water 

rights on BLM, for the purpose of protecting the San Pedro River and its surrounding riparian 

area, native vegetation, habitats, wildlife, and other resources. 16 U.S.C. § 460xx. Pueblo Del 

Sol's pumping will likely drain this already-depleted river and defeat those purposes. See 

Cappaert, 426 U.S. at ] 40 ("the protection contemplated [for Devil's Hole National Monument] 

is meaningful only if the water remains,,).5 As a result, deference to an interpretation of A.R.S. 

§ 45-108(1) that relies on the "reasonable use" doctrine to the exclusion of federal reserved 

water rights to establish legal availability contradicts the mandates of Gila Ill. 

While ADWR's interpretation of A.R.S. § 45-108 fails to protect BLM's rights in this 

case, the legal availability requirement in A.R.S. § 45-108, on its face, is consistent with the 

protection of federal reserved water rights. Silver Bf. 25-26. If this court interprets A.R.S. § 45

108(1) consistently with its plain language and legislative intent, ADWR would evaluate all legal 

constraints, not just state law constraints. The agency would issue a designation of adequate 

water supply only if Pueblo Del Sol could demonstrate - and ADWR could determine - that the 

ADWR and Pueblo Del Sol dispute Appellants' characterization of the facts concerning 
Pueblo Del Sol's likely impacts on the SPRNCA. ADWR Br. 27-33; PDS Bf. 5, 8. This Court 
need not resolve these disagreements. The issue for this Court is whether ADWR and Pueblo 
Del Sol must account for these rights in the adequacy determination. 
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proposed pumping would not impair BLM's rights. In that case, state law requirements under 

A.R.S. §45-108 would be fulfilled and federal reserved water rights would be protected as Gila 

III requires. 

c. 	 Pueblo Del Sol And ADWR Bear The Burden Of Demonstrating And 
Determining That Tribute's Proposed Water Supply Is Legally Available 

In an argument in which ADWR does not join, Pueblo Del Sol erroneously claims that 

ELM (or other appellants) must "demonstrate[] how and to what extent Pueblo Del Sol's use of 

water deprives BLM" of its federal reserved water rights in order to prevail in this litigation. 

PDS Hr. 20, 28. There is no basis for this assertion. A.R.S. § 45·108 unambiguously places the 

burdens of proof on Pueblo Del Sol and ADWR to demonstrate that all criteria for an application 

for a designation of adequate water supply are fulfilled. Pueblo Dcl Sol bears the burden of 

demonstrating that its proposed water supply is "legally available." A.R.S. § 45-108(A); A.A.C. 

R12-1S-714(A)(5); Silver Br. 26-27. ADWR, in tum, bears the burden of evaluating the 

application and determining whether it meets the applicable criteria. A.R.S. §§ 45-108(B), 45

108.01(E); 9-463.01(J); A.A.C. R12-15-714(E)(3).6 

Pueblo Del Sol references several other burdens of proof that arc irrelevant to this case. 
See PDS Br. 14-15. For example, the burden under state water law to demonstrate that 
groundwater should not be treated as groundwater is immaterial. PDS Br. 15. Appellants have 
never argued that Pueblo Del Sol's proposed water supply is not groundwater under state law. 
The issue in this case is whether ADWR must evaluate legal availability on groundwater 
pumping under A.R.S. § 45-108 in light ofBLM's rights. Appellants, of course, have the 
burden of demonstrating that ADWR's decision is arbitrary, capricious or contrary to law under 
A.R.S. § 12-910(E). See PDS Br. 14-15. To do so, Appellants must demonstrate that the 
agency failed to consider relevant factors, abused its discretion or violated governing law 
exactly as they have done here. Griftith Energy, L.L.C. v. Ariz. Dep't of Revenue, 210 
Ariz. 132, 135 (Ariz. Ct. App. 2005). Upon this showing, the designation must be remanded to 
ADWR for a new decision based on a new record, and the burden to demonstrate and determine 
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While ADWR does not contest the allocation of these burdens. both ADWR and Pueblo 

Del Sol contend that collecting and evaluating the relevant evidence would be uncertain and 

difficult. ADWR Br. 25; PDS Br. 20-21. Neither party offers any citation to support the idea 

that an applicant may waive the requirements for a water adequacy detennination simply 

because the task of collecting relevant data and meeting the statutory burden of proof - is 

difficult. Nor could they, given the Arizona Supreme Court's plain instructions that Arizona 

must find a way to accommodate and protect fcderal reserved water rights. Gila III, 195 Ariz. at 

422 ("Yet there long has loomed the need - sometimes noted, sometimes wished away ~ for 

[agricultural, industrial, mining, and urban] interests also to accommodate themselves to the 

water claims of the vast federal land holdings that surround them.") (citation omitted). 

Further, on a practical level, there is no evidence suggesting that the required analysis is 

impossible. As detailed in the Opening Brief, there is voluminous evidence available to ADWR 

relevant to detennining whether Pueblo Del Sol's proposed groundwater supply is legally 

available in light ofBLM's federal reserved water rights. Silver Br. 27-28. This evidence 

includes Pueblo Del Sol's own groundwater models, which could be adapted to address the 

connection between Pueblo Del Sol's pumping and the impacts on the San Pedro River. Id. 

IIowever, if Pueblo Del Sol is unable to demonstrate, and ADWR is unable to determine, 

whether Pueblo Del Sol's proposed water supply is "legally available" in light ofBLM's rights, 

ADWR may not simply go forward with business as usual and al10w Pueblo Del Sol to drain 

away the water that may be necessary to fulfill BLM's SPRNCA rights. Instead, the agency 

legal availability to fulfill the requirements of the application would again fall on Pueblo Del Sol 
andADWR. 
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must conclude that Pueblo Del Sol has failed to meet its statutory burden and deem Tribute's 


water supply "inadequate." AD WR did so when faced with a similar situation in 1993 under an 


earlier version ofA.R.S. § 45-108, and therc is no reason it could not do the same here. Silver 


Br. 23; see also Confederated Salish and Kootenai Tribes v. Clinch, 297 Mont. 448, 449, 455-57 


(Mont. 1999) (rejecting state agency's refusal to account for unadjudicated Indian reserved 


water rights when permitting new surface water diversions); Confederated Salish and Kootenai 


Tribes v. Stults, 312 Mont. 420, 429-31 (Mont. 2002) (extending protection to groundwater and 


relying in part on Cappaert and Gila III).7 Any other result undermines the explicit language of 


A.R.S. § 45-108(1) and Gila Ill's mandate to protect federal reserved water rights. 

II. ADWR's Application Of Its Adequacy Regulations In This Case Is Unlawful 

Despite the plain meaning and intent ofA.R.S. § 45-108, ADWR and Pueblo Del Sol 


contend that a regulation, A.A.C. R 12-15-718(C), prohibits the agency from considering federal 


water rights in a legal availability analysis. ADWR Br. 14, PDS Br. 18-19. Under ADWR's 


interpretation, if a subdivision developer possesses a Certificate of Convenience and Necessity 


(CC&N), ADWR must automatically deem the subdivision's proposed water legally available 


for 100 years. Neither ADWR nor Pueblo Del Sol even attempts to argue that a CC&N relates 


to the legal availability of water, which it does not. See Silver Br. 29 (citing A.R.S. § 40

282(B); A.A.C. R14-2-402). Thus, if the statutory term "legally available" has any meaning, 


ADWR's interpretation ofA.A.C. R12-15-718(C) unlawfully conflicts with the enabling statute 


Neither ADWR nor Pueblo Del Sol meaningfully distinguishes these Montana cases, 
which, contrary to Pueblo Del Sol's assertion, were based in part on a constitutional provision 
virtually identical to Arizona's. PDS Br. 26; see Silver Br. 23 n.14 (quoting both provisions). 
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and must be set aside. See Sharpe, 220 Ariz. at 495 ("[I]f the constmction given by the agency 

is not consistent with the enabling legislation, the interpretation-whether expressed in 

regulation, policy, or otherwise-is invalid."). 

Because this regulation conflicts with the statute, ADWR and Pueblo Del Sol's 


contention that ADWR must follow its own regulations does not apply here. ADWR Br. 14; 


PDS Br. 18-19 (citing cases). In these circumstances, the agency's application of the 


inconsistent regulation "must yield." Ariz. State Bd. of Regents v. Ariz. State Personnel Bd., 


195 Ariz. 173, 175 (Ariz. 1999). 


ADWR also appears to argue that A.R.S. § 41-1030 requires the agency to limit its legal 

availability analysis to the possession of a CC&N. ADWR Br. 16. This statute, which forbids 

agencies from imposing requirements or conditions not authorized by statute or rule when 

making licensing decisions, does not apply here. See A.R.S. § 41-1 030(B). A.R.S. § 45-108(1) 

specifically authorizes - and indeed requires - ADWR to ensure that groundwater supplies for 

new subdivisions be legally available for 100 years. Consideration of whether federal reserved 

water rights render water legally unavailable is thus finnly within the statutory ambit. supra 

at 2-6. Such consideration is also within ADWR's regulatory power, which gives ADWR wide 

discretion to require an applicant to submit "[a]ny other infonnation that the Director detennines 

is necessary to decide whether an adequate water supply exists for the municipal provider." 

A.A.C. RI2-15-714(A)(6); see Silver Br. 31 n.17. 

In sum, the Court should reject ADWR's application ofA.A.C. R12-15-718(C) because it 

contlicts with A.R.S. §45-108(1) and unlawfully ignores federal reserved water rights. 

-11



5 

10 

15 

20 

25 

2 

3 

4 

6 

7 

8 

9 

II 

12 

13 

14 

16 

17 

18 

19 

21 

22 

23 

24 

26 

III. 	 Jurisdiction Over ADWR's Adequacy Determination Does Not Reside In The 
Adjudication Court 

ADWR and Pueblo Del Sol offer an additional excuse for ADWR's failure to account for 

BLM's federal reserved water rights: ADWR allegedly lacks jurisdiction to consider BLM's 

water rights because those rights are being formally quantified in the ongoing Gila River 

adjudication proceedings. ADWR Br. 16-20; PDS Br. 22-24. ADWR and Pueblo Del Sol are 

mistaken; BLM's federal reserved water rights do not need to be quantified in order to be 

enforced. Regardless of the status of the Gila River adjudication, BLM possesses federal 

reserved water rights in a quantity suflicient to fulfil1 the purposes of the SPRNCA, and these 

rights are superior to Pueblo Del Sol's right to pump groundwater for Tribute. Nothing about 

the status of the Gila River adjudication changes the plain language of A.R.S. § 45-108(1) or 

allows ADWR to evade its legal obligation to protect federal reserved water rights in its water 

management decisions. Cappaert, 426 U.S. at 145 ("[fJederal water rights are not dependent 

upon state law or state procedures"); Silver Br. 32-33.8 

The facts in Cappaert illustrate that federal reserved water rights must be protected even 

if there is no formal adjudication ofthose rights. Silver Br. 32. In that case, the Supreme Court 

determined the minimum water level necessary to fulfill the purposes of the federal reservation 

by reference to a copper washer previously placed on the side of the pool in Devil's Hole 

ADWR contends that it cannot consider BLM's rights under any circumstances, even if 
they were adjudicated. ADWR Br. 21 (ADWR does "not have authority to consider the 
potential impact ofPueblo Del Sol's proposed groundwater pumping on SPRNCA regardless of 
whether the federal reserved water rights for SPRNCA had been quantified."). This argument 
highlights that the existence ofthe adjudication is irrelevant to the fundamental issue in this 
case: whether ADWR's refusal to account lor federal reserved water rights violates A.R.S. § 45
108 and the mandates of Gila Ill. 
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National Monument by a U.S. Geological Survey scientist. Cappaert, 426 U.S. at 133, 141. The 

validity of this rough measurement was established through scientific evidence presented in the 

district court not a formal adjudication. Id.; see also Winters v. U.S., 207 U.S. 564 (1908) (not 

requiring formal adjudication before protecting federal reserved watcr rights). 

Here, as in Cappaert, there is voluminous evidence documenting the amount ofwater 

necessary to fulfill the purposes for which SPRNCA was created, as well as the hydrologic 

connection between Pueblo Del Sol's pumping and the San Pedro River's flows. See Silver Br. 

at 9-14, 26-28. Further, as noted, A.R.S. § 45-108(1) places the burdcn on Pueblo Del Sol to 

demonstrate, and ADWR to determine, that the proposed water supply is legally available. If 

they are unable to do so, then the agency must deny the application or delay its determination 

until the adjudication is complete. supra at 9-10. Any other result will allow Tribute's 

pumping to drain or destroy the San Pedro River - and BLM's rights - while the aqjudication is 

ongoing. Silvcr Br. 13-14,27. The failure to adjudicate BLM's rights in a timely manner 

cannot be used as an excuse to nUllifY those rights.!} 

ADWR and Pueblo Del Sol argue that the Gila III court requires a formal quantification 
of federal rights before BLM would be entitled to an injunction. ADWR Hr. 22; PDS Bf. 21 ; 
citing Gila III, 195 Ariz. at 420,421 n.12. However, Appellants are not seeking an injunction, 
and the Gila III court was not addressing an application under A.R.S. § 45-108 for a specific 
pumping project that might affect a particular reservation. Instead, the court was considering 
two fundamental legal questions about the nature and extent of federal reserved water rights to 
guide the adjudication process. Id. at 413-14. The court did not issue any injunctions, because 
to do so would have required "fact-intensive inquiries" regarding specific federal reservations 
that were not before the court. rd. at 420-21 ("The question before us is not whether any 
particular reservation is now entitled to broader protection than state law provides.") (emphasis 
in original). Here, because ADWR may not defeat BLM's rights through its adequacy 
determination, the burden is on Pueblo Del Sol and ADWR to conduct the inquiry and 
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ADWR's reliance on YavaRai·ARache Nation v. Fabritz-Whitney, 227 Ariz. 499, 502 


(Ariz. Ct. App. 2011) is also unavailing. ADWR Br. 19-20; PDS Br. 23-24. In Fabritz-


Whitney, there was no legal availability requirement at issue. Instead, the Yavapai-Apache 


Nation (YAN) argued that its due process and equal protection rights were violated because it 


did not have standing under the relevant state statute to protest a city's alteration of its assured 


water supply designation. Id. at 502. The court rejected VAN's claims on the basis that 


ADWR's decision did not adjudicate YAN's rights, and YAN could litigate its rights in ongoing 


state adjudication proceedings. Id. at 508-09. Here, by contrast, Appellants have standing to 


challenge ADWR's decision and they seck to require ADWR to adhere to its obligations under 


A.R.S. § 45-108 and Gila III to ensure that its decision does not impair or defeat the purposes 


for which SPRNCA was created. Further, Appellants do not seck an adjudication ofBLM's 


rights. Ct~ Gabel v. Tatum, 146 Ariz. 527, 529 (Ariz. 1985) (finding that appellants, who 


explicitly sought a legal declaration of their water rights, must resolve that question in the 


ongoing adjudication), Moreover, to the extent Fabritz-Whitney could be read to direct 


otherwise, ADWR may not rely on a state appellate court decision to the detriment ofBLM's 


SPRNCA rights. Gila III, 195 Ariz. at 419 (Arizona "may not defer to state law where to do so 


would defeat federal water rights."). 


detennine whether Tribute's proposed water supply must be limited to protect BLM's federal 
reserved water rights. Id. at 419. 
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CONCLUSION 

ADWR's designation of adequate water supply for Pueblo Del Sol's proposed 

groundwater pumping for the Tribute subdivision is arbitrary, capricious, and contrary to law 

pursuant to A.R.S. § 12-91O(E). Dr. Silver requests that this court vacate this decision and 

remand to the agency t'Or reconsideration as described in the opening brief. Silver Br. 33-34. In 

addition, ADWR's application ofA.A.C. RI2-15-718(C) is unlawful and should be rejected. 

DATED this 15th day ofNovember, 2013, 
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McCrystie Adams (admitted pro hac vice) 

Melanie R. Kay (admitted pro hac vice) 

Earthiustice 

1400 Glenarm Place, Suite 300 

Denver, Colorado 80202 

madams@earthjustice.org; 

mkay@,earthjustice.org 


Erik Ryberg 

Post Office Box 2013 

Tucson, AZ 85702 

Telephone: (520) 784-8665 

ryberg2@seanet.com 


Attorneys for Plaintiff Dr. Robin Silver 

-15

mailto:ryberg2@seanet.com
http:mkay@,earthjustice.org
mailto:madams@earthjustice.org


2 


3 


4 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


CERTIFICATE OF SERVICE 

I hereby certify that on this 18th day ofNovember, 2013, a true and correct copy of the 
PLAINTIFF-APPELLANT DR. ROBIN SILVER'S REPLY BRIEF was served via U.S. Mail 
and '1 to teo~ IIowmg:emat h 


Kenneth Slowinski, Chief Counsel 

Janet L. Ronald, Deputy Counsel 

Nicole D. Klobas, Deputy Counsel 

Arizona Department of Water Resources 

3550 North Central Avenue 

Phoenix, Arizona 8501 105 

Phone: (602) 771-8472 

Email: kcslowinski@azwater.gov 

Email: jlronald@azwater.gov 

EmaH: ndklobas@azwater.gov 

Attorneys for Sandra A. Fabritz-Whitney 

and Arizona Department of Water 

Resources 

William P. Sullivan 

Curtis, Goodwin, Sullivan, Udall & 


Schwab, PLC 

501 East Thomas Road 

Phoenix, Arizona 85012-3205 

Phone: (602) 393-1700 

E-mail: wsullivan@cgsuslaw.com 

Attorney for Pueblo Del Sol Water 

Company 

Courtesy Copy: 

Norman D. James 

Rhett A. Billingsley 

Fennemore Craig, P.C. 

2394 East Camelback Road, Suite 600 

Phoemx, Anzona 85016-3429 

Phone: (602) 916-5000 

E-mail: njames@fclaw.com 

E-mail: rbilling@fclaw.com 

Attorneys for Southern Arizona Home 

Buildcrs Association and Home Builders 

Association of Central Arizona 


Joy Herr-Cardillo 
•Timothy M. Hogan 

Arizona Center for Law in the Public Interest 
2205 E. Speedway 
Tucson, AZ 85719-1798 

Phone: 520-529-1798 
Email: jherrcardillo@aclpLorg 
Attorneys for Patricia Gerrodette 

R. Lee Leininger 

Attorney, U.S. Department of Justice 

Environment & Natural Resources Division 

999 18th Street 

South Terrace, Suite 370 

Denver, Colorado 80202 

Phone: (303) 844-13 64 

Email: Lee.Leininger@usdoj.gov 

Attorney for Unitcd States of America 

Courtesy Copy: 

Superior Court of Arizona 

Maricopa County 


Attn: Hon. Crane McClennen 

201 W. Jefferson 

Phoemx, AZ. 85003-2243 

Phone: (602) 506-3901 


BY:Mcr~ 

McCrys ie Adams 

mailto:Lee.Leininger@usdoj.gov
mailto:rbilling@fclaw.com
mailto:njames@fclaw.com
mailto:wsullivan@cgsuslaw.com
mailto:ndklobas@azwater.gov
mailto:jlronald@azwater.gov
mailto:kcslowinski@azwater.gov

