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Said Laporte in the December 2 order, “Specifically, the balance of equities
weighs in favor of keeping the injunction in force in the Ninth Circuit as well as
in the state of New Mexico, which is a Plaintiff in this case, while staying it
elsewhere, at least pending further action by the Wyoming court or the Tenth
Circuit.”

In the Colorado situation the Forest Service and the state are using a Bush
administration roadless area policy to sculpt a special regulation for 4.4 million
roadless acres there.  However, Gov. Bill Ritter (D-Colo.), sportsmen and
environmentalists worry that the rule would cause damage to 400,000 acres of
roadless land.

They say the proposed rule might open the way for power line corridors, water
projects and road building on 70,000 acres of backcountry oil and gas leases.  The
Forest Service proposed the Colorado rule and EIS July 25 and accepted comments
until October 23.

Separately, the Forest Service put into effect October 16 a rule for Idaho
that applies to 9.3 million acres of 10 national forests in the state.  It allocates
1.5 million acres to wild land recreation (the original Idaho petition called for
1.4 million acres), 1.8 million acres to primitive use (the petition called for 1.7
million acres), 5.3 million acres to backcountry (the petition called for 5.5
million acres) and 406,000 acres to general forest use (the petition called for
521,000 acres.)

Conservationists were divided on the Idaho rule.  The Idaho Conservation
League split with The Wilderness Society and other environmental groups on the
400,000 acres that the Idaho rule places in a category called general management.

BLM pulls emergency withdrawal rule, to some criticism

BLM issued a final regulation December 5 that would effectively declare an
emergency withdrawal law enacted by Congress illegal.  The BLM rule will, effective
January 5, remove the provision from its regulations.

BLM said that because two federal courts have declared unconstitutional the
emergency provision (Section 204(e)) of the Federal Land Management and Policy Act
it therefore could be ignored.  However, critics say those two court decisions are
ambivalent at best about the legality of the provision.

The rule follows up on a June 25 order to the Interior Department from the
House Natural Resources Committee to withdraw 1 million acres of uranium mines near
Grand Canyon National Park.  When the department didn’t act promptly,
environmentalists September 29 filed a lawsuit demanding that BLM make the
withdrawal.

In issuing the rule BLM only killed the provision dealing with Congressional
direction to execute emergency withdrawals.  It did not remove a second provision
that it had proposed October 10 to withdraw that allows Interior to initiate and
make emergency withdrawals.  So that authority remains.

BLM said it retained the department-initiated emergency power because of
public comment, but said that it still believes the rule is “redundant.”  BLM says
it has all the authority it needs to protect lands in its non-emergency withdrawal
authority under the Federal Land Management and Policy Act (FLPMA.)

The Center for Biological Diversity already filed suit on September 29 against
Secretary of Interior Dirk Kempthorne because BLM has not executed the withdrawal
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ordered by the House committee.  The center may challenge the December 5 rule as
well.

Taylor McKinnon, public lands program director for the Center for Biological
Diversity, told us when BLM proposed the rule to remove the withdrawal provision
from its regulations, “That would be illegal and we would challenge.”

The environmentalists are backed by Rep. Raúl M Grijalva (Ariz.), sponsor of
the House committee resolution.  “The Department knows it is legally vulnerable in
federal court where it is being sued over this same issue. Instead of simply
complying with existing law, the Administration is going so far as to try to do away
with the regulation entirely,” Grijalva said recently.

He also said the withdrawal resolution would protect the land until Congress
could consider his formal legislation that mandates the withdrawal of 1,068,908
acres, HR 5583.

Both sides base their arguments on a Supreme Court decision, INS v. Chadha, 51
U.S.L.W. 4907 (June 23, 1983.)  In it the court cast doubt whether one house of
Congress can direct a federal agency to act without the other house agreeing, i.e. a
unicameral decision instead of a bicameral decision.  The Republicans say the
Supreme Court direction is absolute.

Said ranking House Natural Resources Committee Republican Don Young (Alaska)
December 5, “In 1983, the Supreme Court decision in INS v. Chadha found that an
action of one house of Congress acting alone does not meet the constitutional
requirement for valid legislative action.� The Supreme Court held that such action
has to be bicameral (House and Senate) and presented to the President.”  Young said
the Congressional Research Service backs the Interior Department analysis.

But a House Natural Resources Committee analysis earlier this year said Chadha
demonstrates that the courts would uphold the withdrawal authority if Congress acted
as a landowner.  But the analysis did warn that a withdrawal as an “exercise of
power” by Congress would probably violate Chadha.

Congress now readying stimulus bill, FY 09 money bills

Congress is laying the groundwork this month for quick action by President-
elect Barack Obama in January on both an economic stimulus bill and leftover fiscal
year 2009 appropriations bills.

If a new stimulus bill follows the outline of a previous economic stimulus
bill considered by the Senate in October, it will include billions of dollars for
rehabilitating federal lands and roads.

Rep. Raúl M Grijalva (D-Ariz.), chairman of the House subcommittee on National
Parks, Forests and Public Lands, is all for it.  “If there is an opportunity to
attach it, I think that would be good,” he told PLN last week.  “We are still
talking about a recovery package.”

Indeed the game plan calls for the House and Senate to begin preparing
legislation by holding hearings this month.  Then next month the 111th Congress,
rather than just holding one perfunctory session January 6 before the Presidential
inaugural January 20, will immediately get down to cases.  That strategy could
produce legislation for Obama to sign on or about January 20.

THE APPROPRIATIONS BILL: House and Senate Appropriations Committee members and
their staff members this week were developing a fiscal 2009 money bills so that
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President-elect Barack Obama can sign them on taking office January 20.  That would
allow the incoming administration to concentrate on fiscal 2010 appropriations.

“We are now working to produce nine separate appropriations bills to put in an
omnibus bill,” said a House staff member.  This staff member said that President-
elect Barack Obama and his team are involved in the process.  The negotiations
involve both House and Senate staff members and Democratic and Republican staff
members.

However, the process of writing thousands of pages of appropriations bills by
so many hostile parties will not be easy and some Congressional staff members are
betting off the record that Congress may end up simply extending a fiscal 2008 money
bill through fiscal 2009.

This last Congress (the 110th) put off consideration of fiscal 2009 money
bills in late September by approving an extension of fiscal 2008 bills until March 6
(PL 110-329 of September 30.)  Now appropriators hope to wrap up the fiscal 2009
bills first thing in the 111th Congress.

In addition to interim spending for fiscal 2009, PL 110-329 includes a
separate section that provides emergency supplemental appropriations for fiscal
2008.  That includes $910 million for fire fighting.  Of that, $500 million is going
to the Forest Service to repay line programs that had been forced to cough up money
for fire fighting.

Assuming a straight extension of fiscal 2008 spending, and that’s what HR 2638
appears to do, here’s how some individual programs would make out in fiscal 2009,
compared to Bush administration recommendations and House Appropriations Committee
recommendations:

* NATIONAL FOREST SYSTEM: Fiscal 2008, $1.506 billion; the administration,
$1.349 billion, and the House subcommittee on Interior appropriations, $1.508
billion.

* BLM MANAGEMENT: Fiscal 2008, $1.008 billion; administration, $987 million;
and the House subcommittee, $1.023 billion.

* FWS REFUGE MANAGEMENT: Fiscal 2008, $434 million; administration, $434
million; House subcommittee, $469 million.

* FEDERAL LAND ACQUISITION: Fiscal 2008, $207 million; administration, $54
million; House subcommittee, $225 million.

THE STIMULUS BILL: The amounts of money that the Obama team and Congressional
leaders are talking about in a stimulus bill are staggering.  The Senate stimulus
bill (S 3688) was considered a big deal in October when it contained $100 billion.
Now Democrats are floating the idea of an economic rescue package that would run
from $500 billion to $700 billion.

The old Senate stimulus bill, S 3688, would have allocated $540 million to the
Interior Department with $105 million for the Park Service ($45 million for deferred
maintenance, $45 million for trails and $15 million for abandoned mines), $147
million for BLM ($15 million for trails), $88 million for the Fish and Wildlife
Service deferred maintenance, and $200 million for Bureau of Indian Affairs deferred
maintenance.

For the Forest Service the Senate bill would have set aside $425 million for
capitol improvements and maintenance with allocations beyond that not spelled out.
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Greens readying lawsuit against oil shale regs and plans

Environmental groups at press time were putting together a major lawsuit
against the Interior Department’s oil shale development program.

The suit is expected to contest not only commercial development regulations of
November 18 but also land management plans of September 6 that set the stage for the
regulations.  Participants were unwilling to discuss further details until the
lawsuit was filed.

But a coalition of six environmental groups, led by the Center for Biological
Diversity, had already let the cat out of the bag last month in a letter to
Secretary of Interior Dirk Kempthorne.  The letter virtually guaranteed a lawsuit.

“(W)e hereby inform you that unless you respond to this letter immediately and
inform us that BLM is withdrawing the ROD and reinstating the public protest period,
we will have no choice but to consider initiation of litigation in federal court to
protect our rights,” said the environmentalists, led by Melissa Thrailkill, staff
attorney for the Center for Biological Diversity.  The letter was sent before the
regs were published.

The environmentalists share the concerns of Sen. Ken Salazar (D-Colo.) that
BLM doesn’t know what the environmental impacts of commercial shale development will
be.  They say BLM should review the results of research and development projects
before writing regulations.

The lead oil shale development company in the three-state oil shale country
(Colorado, Utah and Wyoming), Shell Exploration& Production Co. - Unconventional
Oil, wants BLM to complete commercial development regs as soon as possible to
provide formal guidance.  However, Shell says commercial leasing is still “several
years into the future.”

In January 2007 BLM issued five, 160-acre R&D leases in Colorado (Shell holds
three) and in May 2007 issued one R&D lease in Utah.  The R&D leases constitute the
first step in what could be a major new energy industry in Colorado, Utah and
Wyoming.  The Green River Formation of Colorado alone could produce an estimated 800
billion barrels of oil, or 100 years worth of the nation’s annual consumption of 8
billion barrels.

On its behalf BLM said completion of the regulations (along with a
programmatic EIS and record of decision) doesn’t automatically commit the bureau to
approve any oil shale development project.  The bureau said, “Before any oil shale
leases are issued, additional site-specific National Environmental Policy Act (NEPA)
analysis would be completed on the proposed development.  Once a lease is issued,
the lessee will also have to obtain all required permits from state and local
authorities, under their respective permitting processes, before any operations can
begin.  Another round of NEPA analysis would be conducted before any site-specific
plans of development are approved.”

The environmentalists and their Congressional allies say BLM should not write
commercial development regulations until it has a better idea of the impacts on
water quality and quantity.

Said Sen. Salazar when the commercial development regs were published last
month, “Over and over again the Administration has admitted that it has no idea how
much of Colorado’s water supply would be required to develop oil shale on a
commercial scale, no idea where the power would come from, and no idea whether the
technology is even viable on a commercial scale.” ��
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BLM published 12 management plans and a final programmatic EIS September 6
that amend existing resource management plans in the Rockies (three in Colorado, six
in Utah and three in Wyoming.)  The Wilderness Society immediately warned Secretary
of Interior Dirk Kempthorne that the plans are on shaky legal ground because they
don’t allow for (1) public comment and (2) state review.  The plans were not signed
by a BLM official, which would allow for comment and review but by an assistant
secretary of Interior, thus exempting the plan from public comment and state review.

BLM did take public comment on a draft programmatic EIS earlier this year, and
received nearly 105,000 comments.

As with the land management plans, the final commercial development
regulations were signed by Assistant Secretary of Interior for Land and Minerals
Management C. Stephen Allred and not by a BLM official.

In the final rule BLM chose a sliding scale for royalties that would begin at
5 percent during the first five years of production, and then increase 1 percent
each year after that until reaching 12.5 percent.  The standard oil and gas royalty
is 12.5 percent.

The 160-acre research and development leases entitle a lessee to a preference
right (but not a guarantee) to a commercial lease of 4,960 contiguous acres, subject
to further environmental analysis.  Regular commercial leases would be for 5,760
acres and a company could hold up to 50,000 acres in any one state.

Bush administration policies minimize Northwest Plan

The Bush administration is closing in on a de facto revision of the 1994
Northwest Forest Plan with a series of initiatives from three federal agencies.  All
the steps would effectively impose less strict protections of threatened and
endangered species and open the way for slightly more timber sales.

In the most immediate new step BLM is expected to issue shortly a record of
decision (ROD) that will implement six new land use plans from BLM in western
Oregon.  The plans anticipate a doubling of timber sales there, from 211 million
board feet per year (mmbf) to 502 million mmbf.

In a previous step the Forest Service on May 13 issued new regulations that
establish a recovery plan for the spotted owl, replacing owl protections in the
Northwest Forest Plan.  Finally, in the third step the Fish and Wildlife Service
(FWS) on August 13 issued new regulations that designate critical habitat for the
spotted owl, replacing a 2002 rule.

Environmentalists are not going quietly.  They filed a lawsuit November 24 in
the U.S. District Court for the District of Columbia that challenges the Forest
Service recovery plan for the spotted owl and the FWS habitat designation for the
owl.

“The critical habitat reduction and unscientific recovery plan ignore years of
scientific study and public opinion finding our old-growth forests need to be
protected,” said Kristen Boyles, an attorney with Earthjustice representing 18
national and regional conservation organizations in the legal action.  “We need to
reverse these actions and restore scientifically based protection for Pacific
Northwest wildlife and natural areas.”

Environmentalists will almost certainly ask the Obama administration to help
out, but there may be little the administration can do in the short term because it
usually requires years to rewrite regulations and management plans.




