
Inside Washington Publishers
FRIDAY, APRIL 1, 2005

ENVIRONMENTALISTS EYE SIP LAWSUIT
TO REDUCE POLLUTION FASTER THAN

CAIR
Environmentalists are threatening
litigation they claim could force some
large pollution sources to make greater
and faster reductions of a key ozone-
forming pollutant than under EPAs clean
air interstate rule (CAIR) — even
though the litigation is not directly
challenging that regulation.

In a March 23 letter to EPA Acting
Administrator Steve Johnson, the
Center for Biological Diversity and
Valley Watch allege that EPA has
improperly failed to require 22 states and
the District of Columbia to revise state
pollution control plans, known as state
implementation plans (SIPs), in order to
curb nitrogen oxide (NOx) emissions
contributing to violations of a strict
eight hourozone standard the agency
issued during the 1990s.

One source familiar with the groups
concerns says it is unlikely they would
be raising the concerns if CAIR were
stronger, though the groups did not say
whether they would pursue litigation
against the rule itself.

EPA issued CAIR in early March, but
state, industry and environmental
groups have yet to declare whether they
will challenge the regulation. The rule
curbs NOx and sulfur dioxide emissions.

The states named in the letter are
identical to those EPA targeted for NOx
reductions during the 1990s under the
agencys so-called NOx-SIP call
requesting updates to the states
pollution control plans. The SIP call is
a precursor to CAIR that regulates NOx
only. Both the SIP call and the eight-
hour ozone standard were challenged

and largely upheld by the courts.

But a source familiar with the
environmental groupsconcerns says
the litigation forced EPA to remove from
the SIP call some areas in states such
as Wisconsin, Georgia and Missouri.
EPA justified its SIP call under the one-
hour ozone standard, although the
eight-hour standard could require
additional reductions, the source
claims.

Another legal expert says the litigation
forced EPA to stay a determination
challenged by industry groups in
Appalachian Power Company v EPA
that sources in specific localities were
frustrating downwind attainment of the
eight hour ozone standard — a stay that
has not been lifted.

In their notice letter, the environmental
groups say more than three years has
passed since resolution of litigation
against both the eight-hour standard
and the SIP call and therefore EPA has
violated its nondiscretionary duty
under section 110(k)(5) of the Clean Air
Act to seek SIP revisions to assure
downwind area compliance with the
eight-hour ozone standard. The groups
also claim they may sue EPA for an
unreasonable delay in compelling states
to issue the SIP revisions.

The source familiar with the
environmentalists oncerns says the
possible litigation could call CAIR into
question because asking states to
develop plans specifically required to
help downwind areas attain the eight-
hour standard would provide additional
reductions CAIR does not achieve.

CAIR doesnt guarantee that all of the
Eastern nonattainment areas will come
into compliance,the source says. The
source supports this claim by citing a
study conducted by the Lake Michigan
Air Directors Consortium showing that
Midwestern states in that region will
still have some counties that fail to attain
the ozone standard even after CAIR is
implemented. The source says CAIR
also delays full pollution reductions
until around 2018, but EPA could require
comparable pollution cuts well before
the end of this decade. The source says
this could occur through more intensive
use of pollution controls already
installed at power plants as part of
efforts to meet SIP call requirements.

EPAs press office did not respond to
several calls seeking comment.

The letter comes as EPA has opened a
public comment period on a preliminary
agreement with two other
environmental groups — the American
Lung Association and Environmental
Defense — that sets deadlines for EPA
to evaluate pollution control plans
states have developed to meet the
eight-hour ozone limit and a separate
fine particle standard.

Some legal experts say these plans will
require regulators to examine the effect
of pollution sources on downwind
areas.

But the source familiar with the notice
letter says those plans may not
adequately control pollution in areas
that meet the standard but that cause
downwind attainment problems.


