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Environmental group sues FPL and other wind-power producers
over birds killed by Altamont Pass Turbines

On 11/1/04 the Center for Biological
Diversity, Inc. (CBD) filed a lawsuit
in a California state court seeking
damages from FPL Group and the
other owners/operators of the
approximately 5,400 wind turbines
located in the Altamont Pass Wind
Resource Area (together, the wind
producers) related to the “tens of
thousands of birds” killed by the
turbines since the 1980s.
“Defendants have killed these
magnificent raptors and other birds
as a regular and continuing part of
the process of generating electricity
using thousands of small obsolete
wind turbine generators,” the CBD
declared.

The complaint, lodged in the Superior
Court of the State of California,
County of Alameda (Center for
Biological Diversity, Inc. v. FPL
Group, Inc., et al.; RG04183113),
took a relatively novel legal
approach, alleging that the wind
producers have violated California’s
business and professions code by
(1) misappropriating property — in
this case the injured or killed birds
that are “owned in common by every
Californian”; (2) violating state and
federal wildlife protection statutes;
and (3) engaging in illegal activities
that give them an unfair financial
edge over their competitors.

According to the CBD, of the
thousands of birds killed by the
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turbines each year, between 880 and
1,330 are eagles, hawks, falcons,
and owls — all of which are
federally protected species.
However, “despite numerous
scientific studies, the wind power
industry has taken no effective
mitigation measures to reduce the
huge numbers of raptors that wind
turbine generators kill at Altamont
Pass,” the CBD added, “either by
replacing those turbines with new,
state-of-the-art wind turbines or
through other measures.”

The problem stems from the fact
that the “vast majority” of the wind
turbines currently located in the
Altamont Pass region of California
were installed 10 to 20 years ago
and are of “first-generation”
technology, CBD explained. Many
of these units are capable of
generating only 100 kW or less of
electricity per unit, the filing added,
while state-of-the-art wind turbines
are able to produce 3 MW or more
of power per unit.

Newer wind turbines are more bird
friendly for two reasons: far fewer
units are required to generate a
comparable amount of electricity;
and their blades are situated much
higher from the ground, which takes
them, for the most part, above the
birds’ flight zone. But, while these
state-of-the-art units “are

considered by both the wind power
industry and biologists to be safer
for birds,” and the wind producers
have been threatened by the U.S.
Fish and Wildlife Service “with
prosecution unless they reduce
raptor kills,” according to CBD, the
wind producers thus far have failed
to remedy the situation.

“Defendants and the rest of the
Altamont Pass wind power industry
have continued their 20-year
strategy of delay and deferral, using
the excuse of ‘more studies’ as s
smokescreen for continuing their
unlawful conduct,” the CBD’s
complaint asserted. “The wind
power industry is constantly
mouthing empty promises to do
‘something’ to reduce raptor deaths,
but always only sometime in the
future after further studies are
completed.”

In fact, the wind producers have
undertaken only one “repowering”
project — involving just 31 turbines
— and even that endeavor has not
yet been completed, the CBD noted.
“Defendants expect to continue
using the vast majority of the
obsolete, first-generation wind
turbine generators at Altamont Pass
for 10 or more additional years.”

The reason for the wind producers’
inaction is simple, according to the



CBD. The Altamont Pass
windfarms would profit less from
the electricity they produce if they
replace their outdated, but still
productive, wind turbines with the
more bird-friendly units, the CBD
explained. Conversely, the wind
producers’ competitors — “who
generate electricity in compliance
with state and federal environmental
laws” — are at a competitive
disadvantage because they incur the
additional costs associated with that
compliance, the filing added.

“By their acts of unfair competition,
defendants have caused the illegal
and wanton destruction of wildlife
owned in common by the people of
California and have deprived the
people of California of that
property,” the CBD asserted.
“Defendants have also acquired
hundreds of millions of dollars in
electricity revenues by means of
their acts of unfair competition.”

Accordingly, the CBD, on behalf of
itself and the general public, asked
the court to order the wind
producers to (1) pay state and
federal penalties of up to $15,000 for
each bird killed, and (2) provide
restitution for all money acquired
through their use of unfair business
practices.


