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State bid to limit emissions hits court snag
Bob Egelko, Chronicle Staff Writer
Saturday, July 26, 2008

(07-25) 12:07 PDT SAN FRANCISCO --

California's effort to limit vehicle emissions of gases 

that contribute to global warming hit a snag Friday 

when a federal appeals court ruled that the state and 

environmental groups acted too early when they sued 

the Bush administration in January for blocking the 

law.

The Ninth U.S. Circuit Court of Appeals in San Francisco dismissed a lawsuit filed by California, 15 other 

states and five environmental groups over the Environmental Protection Agency's refusal to let the state 

enforce its limits on greenhouse gas fumes from new cars and trucks.

The court said the Jan. 2 suit was premature because the EPA, which had announced its intention to deny 

the state's request in a letter to Gov. Arnold Schwarzenegger on Dec. 19 hadn't yet acted formally.

The agency eventually took that step March 6 when EPA Administrator Stephen Johnson entered his 

decision in the Federal Register. California and its allies then filed a new suit in a federal appeals court in 

Washington, D.C. That suit is still pending and is unaffected by Friday's order.

The dismissal slows action on the case, however, and virtually eliminates the possibility of a ruling before 

President Bush leaves office in January. It also shifts jurisdiction to an appeals court that ruled in 2005 

that the EPA had no authority to regulate greenhouse gases under the federal Clean Air Act. The U.S. 

Supreme Court overturned that ruling in April 2007.

"This is merely a procedural setback, but it's dragged this litigation out longer," said Daniel Galpern, an 

attorney who represents Friends of the Earth, the Center for Biological Diversity and other environmental 

groups that joined California in both suits. "When you're dealing with climate change, attempts by 

California and other states to enforce their laws, delay is regrettable."

Ellen Peter, lawyer for the state Air Resources Board, said the court in the nation's capital might rule on 

the suit by mid-2009 unless the EPA changes course under a new president. She noted that both Democrat

Barack Obama and Republican John McCain have said the agency should have let California enforce its 

law.

"California is committed to moving in every avenue we can, the court, Congress and administrative 

agencies," Peter said. "We definitely need to get these reductions from autos."

EPA spokesman Jonathan Shradar said the agency was pleased by the ruling. "We are still confident that 

the administrator's final decision will stand the test of any litigation," he said.

California's law, passed in 2002, established limits on auto emissions of carbon dioxide and other gases 
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that scientists consider to be among the major causes of global warming. Starting with the 2009 models, 

automakers would be required to cut emissions in half by 2016.

Although there's little chance now that the law will take effect in time for next year's cars, Peter said 

information released by companies that sued to overturn the law showed that they are on course to meet 

the 2009 model requirements on their own. One reason, she said, is that they expect to sell more small 

vehicles and fewer large ones. 

The state needed EPA approval to enforce its law because of a provision of the Clean Air Act. That law 

allows California, because of its smog problems, to enact air-quality rules more stringent than the national 

standard if the state gets a waiver from the EPA. 

The EPA's denial of a waiver affected as many as 19 other states that have adopted California's standards 

or indicated their intention to do so, including the 15 that joined the state's lawsuit.

The agency had approved about 50 waiver applications without refusal since the law took effect more than 

30 years ago. But Johnson, a Bush appointee, rejected California's request and said a national approach 

was better than state-by-state regulation.

He noted that Bush had recently signed legislation requiring makers of cars and trucks to increase fuel 

economy to an average of 35 mpg by 2020. He also said the state didn't qualify for a waiver because 

greenhouse gases are not unique to California.

In response to Johnson's decision, the state and environmental groups said the EPA has regularly granted 

waivers to California to address air pollution problems that were not unique to the state. They also said 

California faces more severe effects from climate change than other states, including a melting snowpack, 

increases in wildfires and worsening smog.

In addition, California officials said, the new national fuel-economy standards are far weaker than the state

law and would reduce greenhouse gas emissions by only half as much.

E-mail Bob Egelko at begelko@sfchronicle.com.
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