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Environmental activists have found a
powerful ally in an incipient species
of conservationist – the eco-lawyer.
A growing list of victories in US
courts is proof that the environment
is sometimes best protected not by
standing in front of the excavator,
but with a calfskin valise in hand.

On April 2, the US Supreme Court
issued a ruling in the case of
Massachusetts vs the US Environ-
mental Protection Agency (EPA) in
favor of the plaintiffs (12 states, four
local governments, and 13 environ-
mental organizations, among others),
stating that greenhouse gases can be
regulated under the Clean Air Act,
and that the EPA has no grounds to
refuse to regulate them – rejecting the
anti-environmental argument the
Agency had put forward. While the
EPA’s stated mission is to “protect
human health and the environment”,
it has, of late, been criticized for
allegedly favoring industrial interests
over environmental and human wel-
fare. Widely considered to be one of
the most important environmental
cases ever fought in the US, this
landmark decision – which raps the
knuckles of the Bush administration
for its inaction on global warming –
sets an essential precedent and affects
every other case involving green-
house gases. It is a crucial victory for
environmentalists.

“In [earlier] days, the US was a
world leader in [environmental
responsibility]”, says Robert Mc-
Kinstry, an attorney with Ballard
Spahr Andrews & Ingersoll (Phila-
delphia, PA) and an author of one of
the amici curiae (friend-of-the-court)
briefs in the case.  “Now we see a re-
emergence of progressive states and
environmental groups… reaching out
to existing laws and saying to the
EPA, ‘You have to act under those’. ”

Yet this is only one in a growing
list of victories. Earthjustice, a non-
profit organization of environment-
defending lawyers in the thick of the
Massachusetts vs EPA case and many
other eco-litigation battles, boasts
over 160 such triumphs on its web-
site. “Recently, there has been a very
strong winning trend for the envi-
ronment, and against the adminis-
tration”, explains James Pew, an
Earthjustice attorney based in
Washington, DC. “We have recently
won a great many more cases than
we have lost.”  

Kassie Siegel, an attorney for the
Center for Biological Diversity in
Los Angeles, CA, agrees: “We win
an amazing percentage of our law-
suits. I believe it is up around 90%
for over 300 cases filed since we were
founded in 1989. That percentage
includes cases that were settled,
which happens a lot.”

To win, however, eco-attorneys
must carefully select their battles. “I
look at a matrix of things, including
how high the environmental stakes
are”, continues Pew. “If they are very
high, that will weigh heavily in favor
of taking a case. We also try to pick
those cases that will establish a
precedent and therefore have a
wider impact. The Massachusetts vs
EPA case is about greenhouse gas
emissions from cars and trucks, for
example, but it also establishes that

the US Government has ample
authority to regulate greenhouse gas
emissions from other sources, such as
power plants.”

Although the current legal swing
in favor of environmentalists may
reflect eco-political  problems in the
US, eco-litigation is successful here
because the US, unlike many other
countries, has good environmental
laws and a system that allows citizens
to challenge the government when
they believe it steps outside of, or
fails to uphold, the law. “Under the
US legal system, lawyers who take on
public interest cases for free can, if
they win the case, and under most
circumstances, be paid for their time
by the unsuccessful defendants – in
our cases, usually the government”,
adds Siegel. “This is allowed by so-
called fee-shifting statutes, under a
principle known as the ‘private attor-
ney general doctrine’, in order to
encourage individuals to enforce laws
for public benefit. Congress under-
stands, in other words, that the exec-
utive branch will not always enforce
the laws Congress passes, and there-
fore it is very beneficial for society to
have organizations like ours enforc-
ing environmental and other laws.”

But is litigation the answer to every
environmental problem? “Litigation
alone doesn’t always get you where
you want to go”, says Pew. “You also
need a lot of public outreach; the
government is not always as respon-
sive as it could be to the courts, and
you need a certain amount of public
pressure to move its position. There’s
always going to be a place for the
activist; I don’t think there’s going to
be a shift from ‘ordinary activism’ to
litigation alone. In addition, the
downside of litigation is that if you
lose, your opponent has won, and
that can set a precedent you don’t
want.” Siegel agrees: “Rapid societal
change happens because people are
marching in the streets, not because
somebody won a lawsuit”.

Even so, the courtroom may provide
many up-and-coming US environ-
mentalists with their best shot at mak-
ing change happen. “It’s a great way to
help the environment”, says Pew, “and
it’s exciting, cutting-edge law”. ��
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The eco-lawyer, defender of the en-
vironment.

Conservation in the courts: the rise of the eco-lawyer
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