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DoI says Section 7 ESA change will have little impact

The Fish and Wildlife Service (FWS) said October 27 that its proposed rule to
grant land management agencies discretion to consult with FWS on the impact of
projects on imperiled species will have little impact on the environment.

Further, in publishing a proposed environmental assessment (EA) on the
proposed rule, FWS and the National Marine Fisheries Service (NMFS) provided only a
10-day comment period.

Environmentalists hit the roof.  “This rule change is clearly a major federal
action that requires a full review in an environmental impact statement, rather than
the limited review in an environmental assessment,” said Noah Greenwald,
biodiversity program director of the Center for Biological Diversity.  “Moreover, a
10 day comment period is totally inadequate for meaningful comment.”

cholmgren
Line

cholmgren
Line

cholmgren
Line

cholmgren
Line

cholmgren
Line



Page 2        October 31, 2008

But FWS and NMFS said the proposed rule change to Section 7 of the Endangered
Species Act (ESA) is merely procedural and will have little impact in and of itself.
“(T)he proposed action is not expected to result in significant effects within the
meaning of (the National Environmental Policy Act) and the (Council on Environmental
Quality) regulations,” the agencies said in the EA.

“This is because the proposed limited regulatory modifications change neither
the obligations of agencies to comply with section 7(a)(2) nor any substantive
standard related to the protection of listed species or designated critical
habitat,” said the agencies.

FWS and NMFS continued, “Rather, the proposed regulatory changes provide
clarifications consistent with the state of current law and agency practice and are
proposed with the intent and goal of providing for more clarity and efficiency in
the section 7(a)(2) consultation process.”

FWS and the NMFS proposed the rule change August 15.  Under existing
regulations federal land managers must consult with FWS and NMFS if actions would
have “effects” on threatened and endangered species.  The proposed rule would
redefine “effects” and loosen the consultation requirements.  Agencies could decide
on their own not to consult.

Under the proposal, to require interagency consultation “an effect must both
be caused by the action under consultation and must be ‘reasonably certain to occur’
before it can be included in the effects analysis.”

The mining and livestock industries like the proposed rule.  The National
Mining Association said in comments submitted to FWS October 14 that the proposal
simply follows the ESA.  “There is no express requirement that FWS consult with
federal agencies on each and every individual project, regardless of its size or
whether such projects are likely to affect endangered species and their critical
habitat,” said Bradford V. Frisby, associate general counsel for the association in
the comments.

He added, “Such a requirement would fly in the face of the ESA, which clearly
limits the federal agency’s obligations to only those actions that are likely to
jeopardize species or destroy critical habitat.”

The National Cattlemen’s and Beef Association would have the administration go
further than revising the Section 7 consultation provision of ESA.  The association,
in conjunction with the Public Lands Council and the American Sheep Industry, would
prefer a sweeping revision of the law.

“The administration’s proposal falls far short of earlier administrative and
legislative proposals for simplifying implementation of the Act,” said the
association in its weekly newsletter.  “Still, the current proposal streamlines the
consultation process, which will be of benefit to our members with operations
dependent in part on federal authorizations.”

The National Mining Association (NMA) was less impatient.  It said simply,
“NMA strongly supports the proposed rule, which contains critical remedies for some
of the deficiencies contained in the current regulations.”

Explained NMA, “Many times, however, operations are not anticipated to result
in take of threatened and endangered species and have no effect on such species or
their critical habitat.  Despite this reality, under current regulations, hundreds
of permits are routinely and significantly delayed by unnecessary consultations
between FWS and the federal agency that result in little or no benefit to the
species, yet have a tremendous adverse impact to mining companies.”
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NMA and the livestock industry obviously hope that the Bush administration
completes the regulation before leaving office in January.  If Sen. Barack Obama (D-
Ill.) is elected President, the next administration is not likely to implement the
regulations.

That’s because 14 Democratic senators, led by Senate Environment and Public
Works Committee Chairman Barbara Boxer (D-Calif.), object to the proposed rule.  The
senators said recently that federal land management agencies shouldn’t decide on
their own if they should consult with FWS.  Nine environmental groups agreed.

Secretary of Interior Dirk Kempthorne said when the regs were published, “The
proposed regulations will continue to protect species while focusing the
consultation process on those federal actions where potential impacts can be linked
to the action and the risks are reasonably certain to occur.”

Comment on the draft EA by November 6 to: Public Comment Processing,
Attention: 1018-AT50, Division of Policy and Directives Management, U.S. Fish and
Wildlife Service, 4401 North Fairfax Drive, Suite 222, Arlington, VA 22203. No E-
mail or FAX.




