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As part of its continuing effort to use the Endangered Species Act to regulate greenhouse gas emissions, the 
Center for Biological Diversity filed a lawsuit in the U.S. District Court for the District of Columbia on Jan. 15, 
2009, that could result in dramatic changes to a wide range of federal programs. It is asking the court to order 
federal departments to act on a petition it filed Feb. 1, 2007. The petition demands that the Environmental 
Protection Agency and the Departments of the Interior, Commerce, Energy, Agriculture, Transportation and 
Defense issue regulations requiring each to examine whether any of their actions, including the issuance of 
permits, will adversely impact protected species because of the effect of the action of permit on global warming. 
The petition then asks that EPA and these departments implement any and all actions necessary to address the 
impacts of global warming on listed species. 
 
Environmental organizations have filed numerous petitions and lawsuits under the Endangered Species Act to list 
species because of the impacts of global warming. Several species, including the polar bear, have now been 
listed because of the effects of global warming. These organizations want to take the next step and use the act to 
force federal agencies to regulate greenhouse gas emissions - regardless of what Congress may do with pending 
global warming legislation. 
 
Environmental organizations are seizing on two provisions of the Endangered Species Act. The first makes it 
unlawful for any person to "take" a protected species, "take" being defined to include killing, injuring or harming a 
listed species. The Supreme Court has ruled that an action harms a protected species if it is reasonably 
foreseeable that it will result in habitat modifications that kill or injure wildlife. Babbitt v. Sweet Home Chapter of 
Communities for a Greater Oregon, 515 U.S. 687 (1995). If an activity contributes to global warming, and if global 
warming is harming the habitat of protected species, then environmental advocates argue the activity must stop 
because it is causing a prohibited "taking." The agenda is probably not to shut down every business or activity 
producing greenhouse gases. The more likely agenda is to use the act as leverage to force management and 
operational changes. 
 
Although the Endangered Species Act prohibits any "taking," the statute also provides that any person who might 
otherwise be engaged in a "take" of a protected species can secure a permit authorizing that "take." But to secure 
a permit, the applicant must create and fund a Habitat Conservation Plan for the benefit of the affected species. 
 
Consider for a moment any industry or business with air emissions that a court might find are contributing to 
global warming. Assuming the court also finds that global warming is adversely impacting the habitat of one or 
more protected species, and emissions from that business are contributing to the problem, then that business is 
guilty of "taking" a protected species. As such, that business cannot continue operating without a permit from the 
U.S. Fish and Wildlife Service or the U.S. National Marine Fisheries Services, which jointly administer the 
Endangered Species Act - and no permit will be issued without an approved plan. 
 
But watching over everyone's shoulder will be environmental groups that the act has empowered through its 
citizen suit provisions to file lawsuits to force anyone "taking" a protected species to stop and to challenge any 
Habitat Conservation Plan that is not adequately offsetting the harmful effects of the action at issue. Using these 
provisions, environmental groups will be able to use the act to force businesses to adopt conservation plans that 
reduce air emissions and to fund compensatory measures. In considering the power of the Endangered Species 
Act, recall that the Center for Biological Diversity's complaint cites the Supreme Court decision in Tennessee 
Valley Authority v. Hill, 437 U.S. 153 (1978), for the proposition that the act is intended to "halt and reverse the 
trend toward species extinction, whatever the cost." And lest there be any doubt about the Center for Biological 
Diversity's resolve, on Feb. 12, 2009, it announced that it had assembled a $17 million war chest to pursue 
regulatory and judicial initiatives to use the Endangered Species Act to regulate air emissions contributing to 
global warming. 
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The act's prohibition on "taking" protected species is not the only tool available to environmental groups. The act 
directs federal agencies to ensure that any action they fund, undertake or permit is not likely to jeopardize the 
continued existence of any protected species or adversely modify the critical habitat of any such species. This 
ensure no harm provision, also enforced by citizen suits, places an enormous burden on federal agencies and 
federal permittees to modify their projects or actions so as to eliminate the harm to protected species. 
 
Consider for a moment public utilities, highway and rail projects, marine vessels, agriculture operations, 
manufacturing plants, developers, etc. that need federal permits, negotiating with the Fish and Wildlife Service or 
the National Marine Fisheries Services that must decide if the project sponsor can ensure the project will not 
contribute to global warming in a way that harms protected species. And standing in the middle of the process are 
environmental groups - armed with the act's citizen suit provision and citing Tennessee Valley Authority v. Hill, 
where the Supreme Court said the act is intended to protect species "whatever the cost" because Congress 
"intended endangered species to be afforded the highest of priorities." 
 
As an adjunct to employing the Endangered Species Act to regulate greenhouse gas emissions, environmental 
organizations are also filing petitions at the state and federal level asking that actions be taken under the Clean 
Water Act to regulate air emissions. The argument is that carbon dioxide emissions from burning fossil fuel are 
absorbed by oceans, rendering them more acidic. Noting that the EPA has listed pH as a pollutant, and using the 
theory that air conveys pollutants to the oceans, i.e. air is a "tributary," the demand is that the EPA and states use 
their Clean Water Act authority to regulate air emissions. And this approach dovetails nicely with the Endangered 
Species Act if there is an ocean species protected by the act at issue. 
 
Environmental advocates are moving to regulate air emissions using existing statutory authorities, regardless of 
what Congress may or may not do with pending clean air legislation. 
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