
Endangered species rule: muddled future 

A new federa l  ru le  eas ing 
requirements for reviews of federal 
projects regarding endangered 
species faces an uncertain future as 
the Bush administration turns into 
the Obama administration.

T h r e e  l a w s u i t s  —  o n e  b y 
environmentalists and two by 
various state governments — have 
been filed against the new rule. It 
took effect last Thursday. Thirteen 
Democratic congressmen, including 
Rep. Raúl Grijalva of Tucson, last 
week said they will push for a law 
to overturn the rule.

A spokesman for President-elect 
Barack Obama’s campaign called 
the rule “highly problematic” last 
summer and said Obama would 
push to overturn it if elected. 
At the end of President Bush’s 
term, Interior Department officials 
continued to defend the rule.

Fif ty-e ight  endangered and 
threatened species live in Arizona 
and 16 live in Pima County.

Here are some questions and 
answers about the new rule.

Question: What does it say?

Answer: It comes into play when a 
federal agency such as the Forest
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or the Army Corps of Engineers 
proposes to build a project such 
as a dam or a bridge, or when an 
agency must approve a private 
project such as a new subdivision 
or grazing proposal. Until now, 
when an agency drew a conclusion 
that a project wasn’t likely to affect 
an endangered species, it had to 
seek an informal review from the 
Fish and Wildlife Service or the 
National Marine Fisheries Service. 
If those agencies disagreed with the 
conclusion, they would conduct a 
more detailed, formal review.

Now, for example, if the Forest 
Service decides that the proposed 
Rosemont Mine is not likely to 
affect endangered species, that 
decision won’t get reviewed by Fish 
and Wildlife.

Q: So what?

A: In general, Fish and Wildlife 
Service reviews have been beneficial 
at times to endangered species 
but a nuisance to developers and 
others building projects. Called 
consultations, the reviews often 
lead to changes in projects to 
protect land or reduce groundwater 
pumping or other environmental 
protections. Developers, however, 
have long said the reviews soak up 
too much time and cost too much 
money. During the years the pygmy 

owl was listed as endangered in 
Arizona, for instance, service 
reviews of proposed developments 
lasted for a few months to two years 
and often resulted in requirements 
that developers buy and preserve 
land.

Q: How often has the Fish and 
Wildlife Service disagreed with 
other federal agencies on these 
matters?

A: In 2008, the wildlife service 
performed 41 formal biological 
reviews of proposed Arizona 
projects. Only four of those formal 
reviews resulted from earlier 
service decisions that had disagreed 
with a finding by another federal 
agency that a project wouldn’t hurt 
endangered or threatened species.

Q: So what’s the big deal?

A: Environmentalists contend that 
removing the informal service 
reviews will leave what amounts 
to having the fox — the agency 
proposing a project — in charge of 
the henhouse.

“It takes the science out of scientific 
reviews,” said Noah Greenwald, 
biodiversity program director for 
the Center for Biological Diversity 
in Tucson. “These agencies have 
an interest in seeing projects go 
forward and concluding they are not 
likely to adversely affect species.”
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But if the project-pushing agency 
wrongly finds the project won’t 
have an effect and it does harm a 
species — legally known as “take” 
— the agency can be held liable in 
court, said Chris Paolino, an Interior 
Department spokesman.

“There will be hell to pay. It’s in 
their interest to do it right,” Paolino 
said. The Endangered Species Act 
“says to follow the science. In 
instances where science doesn’t 
demonstrate impact, the manpower, 
time and resources would have been 
better spent on projects where an 
impact will occur.”

Q: How good a job do agencies do 
in deciding if their projects will 
harm species?

A: One recent study was a review 
by the Fish and Wildlife Service 
and the National Marine Fisheries 
Service of 52 determinations by the 
Forest Service and the Bureau of 
Land Management that imperiled 
species were not likely to be 
affected by proposed projects to 
thin or otherwise remove trees in 
the name of fire prevention. In well 
over half of the 52 cases, the BLM 
and the Forest Service had not met 
at least one important standard for 
conducting a proper review, the 
other two agencies said in a report 
written in 2005 but not released 
until last year.

Some things the BLM and the 
Forest Service hadn’t properly 
done were to clearly identify the 
area where the project will occur, 
to identify all imperiled species and 
prime habitat that could be exposed 
to it and to show that conclusions 
were based on the best scientific 
data, the report said.

“The Bush administration runs a 
test program for several years, gets 

back a result that shows a 68 percent 
failure, then it says let’s nationalize 
the program and tell the public that 
everything is fine,” said Kieran 
Suckling, the biological diversity 
center’s director.

The Interior Department disagreed 
that this report shows that agencies 
won’t make credible species 
decisions. Instead, the report 
showed that it’s important that 
agencies develop better records to 
demonstrate the soundness of their 
conclusions, the department said.

Q: What about global warming?

A: Interior under President Bush 
believed that it’s not appropriate 
to link specific projects to global 
warming because it’s impossible to 
tell how one power plant in Arizona 
can, for instance, affect polar bears 
in the Arctic Circle, Paolino said.

But Suckling said the Interior 
Department was simply trying 
to create a bureaucratic hurdle to 
avoid taking steps to curb climate 
change. If he can go to court to stop 
a power plant to protect the polar 
bear, “that means I have proven to a 
federal judge that there is an impact. 
If Bush was right and there is no 
way to prove, he wouldn’t need 
these regulations, I would fail in 
court. The judge would say there is 
no evidence, so I’d go home.”

“These agencies have an interest 
in seeing projects go forward and 
concluding they are not likely to 
adversely affect species.”

Noah Greenwald, biodiversity 
program director for the Center for 
Biological Diversity

Some Endangered and threatened 
species in Pima County

Chiricahua leopard frog

Gila topminnow

Lesser long-nosed bat

Pima pineapple cactus

Mexican spotted owl

Masked bobwhite

Sonoran pronghorn

Source: U.S. Fish and Wildlife 
Service

Contact reporter Tony Davis at 806-
7746 or tdavis@azstarnet.com.


