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RFF Says Clean Air Act Requires EPA NAAQS For 
GHGs Even If 'Poor Fit'  

 
EPA may be forced under the Clean Air Act to issue national ambient air quality standards 
(NAAQS) for greenhouse gases (GHGs) even though such standards are a "very poor fit" for 
controlling GHGs, according to a recent Resources for the Future (RFF) paper that also says 
GHG NAAQS would create major regulatory problems.  
 
RFF's summary of the complications involved in issuing national air standards for reducing 
GHGs could aid push in Congress to block EPA from regulating GHGs, either by bolstering 
support for comprehensive climate legislation that preempts the agency from regulating GHGs or 
a more limited measure barring regulation under the air law.  
 
The paper from RFF, an environmental think tank in Washington, DC, comes as a coalition of 
environmental groups led by the Center for Biological Diversity has petitioned EPA to establish 
a NAAQS requiring a reduction of atmospheric carbon dioxide (CO2) to 350 parts per million 
(ppm) (Inside EPA, Dec. 4).  
 
However, that effort is opposed by other environmental groups, such as Environmental Defense 
Fund and Natural Resources Defense Council, as well as EPA and most industry groups, which 
argue a NAAQS for CO2 would place the entire country in non-attainment and require states to 
devise plans for drastically curbing emissions. Critics say this approach is inappropriate for 
dealing with a global problem like climate change.  
 
The RFF paper notes that while some assume the agency has significant leeway in choosing a 
regulatory scheme for GHGs, "EPA likely lacks much of this claimed flexibility, and will 
probably be forced by interconnections and statutory triggers" in the air act to issue a NAAQS, 
with states then required to devise implementation plans for complying with a given atmospheric 
concentration of GHGs. The paper is available on InsideEPA.com.  
 
Indeed, "different provisions in the [Clean Air Act] circumscribe the EPA's flexibility to regulate 
stationary sources," the paper states, and "EPA very likely will be forced by its [section] 202 
endangerment finding to issue a similar finding under [section] 108, which will then trigger 
regulation of GHGs under the NAAQS framework detailed under [sections] 109-110." Though 



EPA would still have some discretion in terms of implementation, "the option of choosing not to 
issue a NAAQS for GHGs will very likely be unavailable."  
 
EPA could still conceivably pursue a cap-and-trade plan to cut CO2 and other GHGs through 
state implementation plans, as it does for nitrous oxides, the paper says. The "prevailing view," 
though, is that a NAAQS for GHGs would be such a poor fit for addressing climate change that 
"the agency might be saved . . . by application of the 'absurd results' canon" in the air act -- "the 
same legal position advanced by the EPA in its 'tailoring rule.'"  
 
But that rule is rarely invoked, the paper notes, meaning the agency would essentially be 
"throwing itself at the mercy of the court," and to "the extent that it is a legal strategy at all, it is a 
strategy of last resort." Better would be for Congress to pass a comprehensive climate bill 
preempting EPA's authority to issue a NAAQS, as called for in the House-passed legislation, the 
paper argues. Alternatively, Congress could pass a separate "rifle shot" law to do the same. But 
given the difficulty of passing a climate bill or a modification of the air act, the paper argues 
policymakers should be cognizant of the potentially dire consequences of allowing EPA climate 
regulation to go forward.  
 
"The NAAQS program that the EPA would be forced to implement is widely believed to be a 
poor choice for regulation of GHGs," says the paper, authored by RFF Visiting Scholar Nathan 
Richardson. "The program is in many ways conceptually inconsistent with the GHG problem, is 
slow, and precludes regulation under other CAA programs that might be a better fit. As a result, 
regulation of GHGs under the CAA may be more complex, more expensive, and otherwise more 
problematic than it would otherwise be."  
 
"The EPA is currently trying to dodge one oncoming regulatory train with its tailoring rule," the 
paper continues. "This may or may not succeed. The agency, Congress, regulated industries, and 
the policy community should be aware that a second train -- lack of NAAQS discretion -- is right 
behind."  
 
The paper comes as Sen. Lisa Murkowski (R-AK), the ranking member on the Senate Energy & 
Natural Resources Committee, is drafting language aimed at barring EPA from regulating GHGs 
under existing Clean Air Act authorities such as issuing a NAAQS. Murkowski justifies her 
effort by citing the broad....... 

  

 


