
 

CLIMATE: Petition aimed at spurring EPA regs sparks debate, 
warnings(12/03/2009) 

Robin Bravender, E&E reporter 

A conservative think tank is warning that federal courts will force U.S. EPA to curb greenhouse gas 
emissions using the Clean Air Act if the Obama administration proceeds with its proposed 
endangerment finding. 

The Competitive Enterprise Institute yesterday said that a petition from environmental groups 
asking EPA to designate greenhouse gases as "criteria" air pollutants will likely be fought over in 
federal courts and could have costly consequences beyond the agency's control. 

"The Obama administration tried to bully the Congress into passing cap-and-trade legislation by 
threatening to regulate greenhouse gas emissions with the EPA, but it has set in motion a process 
that it cannot control," said CEI energy policy analyst William Yeatman. 

The group's warnings came after the Center for Biological Diversity and 350.org asked EPA to 
establish allowable nationwide concentrations for carbon dioxide and other heat-trapping gases. The 
groups are asking the agency to cap atmospheric concentrations of CO2 at 350 parts per million 
(ppm) -- a level the groups and some scientists say is necessary to avoid the worst effects of global 
warming (Greenwire, Dec. 2). 

But EPA is likely to deny the petition, CEI said. The issue could then be litigated, and CEI warns that 
EPA would be forced to set a national ambient air quality standard (NAAQS) for CO2 if it has 
finalized its pending proposal that greenhouse gases endanger public health and welfare. 

"Stabilizing carbon dioxide levels at 350 parts per million as demanded by the petition, when 
atmospheric levels are already above 385 ppm and rising, would require the equivalent of a global 
economic depression sustained over several decades," said CEI senior fellow Marlo Lewis. 

EPA said yesterday that "setting a national ambient air quality standard for greenhouse gases would 
not be advisable and is not legally required." The agency said it plans to review the petition and 
respond appropriately. 

"This idea that this petition is going to create immediate regulatory impacts is just false," said Bill 
Snape, senior counsel of the Center for Biological Diversity. 

"There is eventually -- not this year, and not next year -- there is eventually the possibility that courts 
would prompt the agency to act," Snape said. "But what is far more likely ... is that what this will do is 
it will prompt the agency to continue work that it's already doing to explore and to eventually set a 
science-based standard nationally for greenhouse gases." 



David Bookbinder, chief climate counsel at the Sierra Club, said that while it is possible that an 
endangerment determination would eventually require EPA to set a NAAQS for CO2 under the 
Clean Air Act, Congress is likely to act first to block that authority. 

"There is no deadline for EPA acting on their petition," said Bookbinder. Even if the groups ultimately 
challenge EPA in court, he said, the "the D.C. Circuit takes a very, very tolerant view of agencies 
that are wrestling with large and very difficult issues" and will likely give the agency a great deal of 
leeway. 

"There will be legislation long before EPA even assigns some junior lawyer to start thinking about 
this in their spare time," Bookbinder said. 

Bookbinder and many other environmentalists have argued that setting NAAQS standards for 
greenhouse gases is an inappropriate way to deal with greenhouse gases in part because it would 
require a long, time-consuming process and the desired emissions reductions could be achieved 
using other Clean Air Act mechanisms. 

Energy and climate bills passed by the House and pending in the Senate would both prohibit EPA 
from regulating greenhouse gases as criteria air pollutants based on the emissions' effects on 
climate change. 

Even without congressional action, EPA would likely have a great deal of discretion to determine 
which sections of the Clean Air Act it would want to choose to regulate greenhouse gas emissions, 
said Roger Martella, former EPA general counsel during the George W. Bush administration. 

CEI urges reopening of endangerment proceedings 

Also yesterday, CEI filed a petition asking EPA to stop its plans to finalize the endangerment finding 
until investigations regarding a controversy over stolen e-mails have been completed. 

In the wake of a controversy surrounding e-mails hacked from computers at the Climatic Research 
Unit of the University of East Anglia, CEI urged the agency to reopen the endangerment finding 
proceedings, arguing that the content of the e-mails may destroy the basis for the finding. 

"There were conscious efforts by leading climate scientists to misrepresent or falsify data, to evade 
[Freedom of Information Act] requests, and to inject intentional bias into the scientific peer review 
process," the petition says. 

The e-mail controversy has received a flurry of attention from the media and lawmakers, but many 
environmentalists and other observers see the furor as a last-ditch effort by global warming skeptics 
to undermine the U.N. climate negotiations that begin next week in Copenhagen, Denmark. 

EPA Administrator Lisa Jackson said yesterday that she has not heard anything that causes her to 
believe that the overwhelming consensus that man-made emissions are contributing to climate 
change has been altered by the e-mail controversy and that "work has continued" at EPA on the 
endangerment determination (E&ENews PM, Dec. 2). 

Click here to read CEI's petition. 

 


