
D.C. Circuit May Set Key Precedents Over Energy-
Lease GHGs

 A pending decision by the D.C. 
Circuit Court of Appeals is likely 
to set a precedent on the ability 
of environmentalists and other 
petitioners to legally challenge the 
government’s alleged lack of climate 
change considerations under its oil 
and gas leasing regulatory program. 

The ruling may also provide 
precedential decisions on the merits 
of the case-specifi cally when and 
how the leasing program must 
assess and avoid climate impacts 
on the environment and endangered 
species, sources say. 

The rulings could either back 
up the government’s claims that 
environmentalists can show no 
damages or injury merely because 
the Department of Interior (DOI) 
approved a new fi ve-year oil and gas 
leasing plan, or offer a new avenue 
for environmentalists and others to
block or delay oil and gas leases 
at the earliest stage of the process, 
sources say. Oral arguments were 
held in the case Oct. 17. The three-
judge panel reviewing the case is 
now considering the arguments. 
Sources say a judgment is unlikely to 
be made before the end of the year, 
but may come within the fi rst few 
months of 2009. 

The case under review is Center 
for Biological Diversity v. U.S. 
Department of Interior, which is 
consolidated with Native Village of
Point Hope, et al. v. DOI. The 
American Petroleum Institute (API) 
is an intervenor on behalf of DOI in 
the case. 

The petitioners claim DOI violated 
the National Environmental Policy 
Act (NEPA), Outer Continental 
Shelf Lands Act (OCSLA) and the 
Endangered Species Act (ESA), in 
approving last summer its Outer 
Continental Shelf Oil & Gas Leasing 
Program for 2007-2012. Specifi cally, 
CBD argues DOI violated NEPA and 
OCSLA by failing to analyze impacts 
of the program in the context of a 
warming Arctic, and by failing to 
quantify and analyze the impacts of 
GHG emissions ultimately resulting 
from the program. 

CBD claims DOI violated the ESA 
by failing to analyze the impacts 
of the program on threatened and 
endangered species. The suit focuses 
on lease sales planned for Alaska, 
in particular on: the government’s 
alleged failure to properly analyze 
heightened vulnerability of Arctic
ecosystems in the face of global 
warming; the approval of leasing 
in the Arctic despite the lack of any 
effective technologies to clean up an 

oil spill in ice-covered waters; the 
failure to account for the economic 
and environmental costs of the GHG 
emissions associated with the oil
development; and the failure to 
analyze the impacts of the program 
on endangered species. 

The leasing program includes 21 
potential lease sales across the 
nation; 12 are scheduled for the 
Gulf of Mexico, eight off the coast 
of Alaska, and one off the coast of 
Virginia, according to CBD. Five of 
the proposed lease sales would be in 
the Beaufort and Chukchi seas off
Alaska, portions of which are habitats 
for the polar bear. 

“It’s a hugely important case,” says 
an environmental attorney. “There
are two macro issues that are playing 
into how this case will be decided.” 
The fi rst “is what the lawyers call 
‘justiciability’ - whether the case can 
be properly heard before a federal 
court.” The other macro issue is the 
leasing program’s impacts on climate 
change and global warming. 

“This is the continuing drumbeat of 
courts having to deal with the reality 
of global warming with regard to 
environmental process statutes, 
like NEPA, that mandate agencies 
take a hard look at their actions,” 
the environmental attorney says. 
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“And global warming is clearly a 
part of that hard look. And this is 
signifi cant - there are pristine waters 
and massive amounts of oil and gas at 
issue. This will be a very signifi cant 
precedent one way or the other.” 

If the environmentalists lose on the 
issue of justiciability, they would
consider an en banc appeal to the 
full circuit court, or an appeal to the 
Supreme Court, the source says. 

Government, Industry Arguments 

DOI and API argue that  the 
environmentalists do not have 
standing to challenge the leasing 
program approval, claiming they 
cannot show any injuries or damage 
from the decision because no lease 
sales or future construction activity 
has been made or planned. Any 
environmental- or species-related 
challenges must come at a later 
date in the oil and gas development 
phases, such as the lease-sale stage 
under the program, the respondents 
say. The government and industry 
also argue that environmentalists 
cannot show any injury or damage to 
the environment or species habitats 
under the merits of the case because 
the oil and gas will be consumed 
regardless of whether any of the 
leases are pursued, and the climate 
impacts will be essentially the same 
in terms of global warming. 

“The contribution to overall GHG 
emissions from the consumption 
of the oil and gas produced [by the 
projects] - that will be the same 
whether we have [a project] or not,” 
says an industry source. “Therefore, 
[the environmentalists] don’t have 
standing because they can show no 
harm.”

Further, “from the NEPA standpoint, 
you would have a hard time tracing
any direct or indirect impacts from 
the leasing activity to any emissions 
of GHGs, because either way, it’s 
likely to occur because people still 
drive and heat their homes.” 

However, CBD and the plaintiff 
attorneys argue that the leases 
represent a total of 5.6 billion tons 
of carbon dioxide (CO2) that would 
be released into the atmosphere, and 
a portion of this has the potential to
cause environmental damage to 
specifi c areas of polar bear habitat, 
for example. 

“Whether or not society will continue 
to consume oil and gas absent the 
program does not excuse Interior from 
its duty to assess impacts from the 
irreversible commitment of resources 
resulting from extraction of fossils 
fuels from the OCS and the release 
of GHGs into the atmosphere that 
will result from their combustion,” 
states an August reply brief in the 
case. “Absent the program, the 5.6 
billions of tons of CO2 stored in 
fossil fuels in the OCS would not be 
extracted and therefore would not 
be consumed and released into the 
atmosphere. Simply asserting that 
fossil fuels would merely be supplied 
from elsewhere and turning a blind 
eye to the extraction contemplated 
under the program fl ies in the face 
of NEPA’s requirement that an EIS 
analyze ‘any irreversible or
irretrievable commitments of 
resources.’” 

CBD added that if DOI had considered 
the environmental impacts and
economic costs of the GHG emissions 
associated with leasing under the
program when carrying out its 
review under NEPA and OCSLA, 

DOI decisions regarding “the size, 
timing, and location of leasing 
activity” might have been different, 
and the key geographical areas at 
issue might have been excluded from 
the program. 

Oral Arguments 

During the Oct. 17 oral argument 
hearing, the three justices focused
many questions on the issue of 
standing, according to sources and 
media reports. The judges presiding 
over the case are Chief Judge David 
Sentelle, and circuit judges Douglas 
Ginsburg and Judith Ann Wilson
Rogers. 

“Basically, the judges were asking a 
lot about what injury can you
assert based on the impacts of climate 
change and global warming,” says
the industry source, “and whether the 
differences in GHG emissions with
or without the plan will essentially 
be the same.” 

The industry source says the ruling 
may have precedential impacts 
both on plaintiff standing in cases 
challenging DOI’s leasing program, 
as well as the merits about whether 
DOI must assess and mitigate climate 
impacts in the initial approval of the 
leasing program. 

“It very well could be on the climate 
change issue, as well as what Interior 
could be required to do under a fi ve-
year program if the court agrees with 
some of the [environmentalists’] 
arguments,” the source says. “Interior 
may have to go back and re-look at 
some of the [leasings] and in the 
future do things differently. And from 
the climate change perspective, the 
ruling could change how government 
will look at consumption when 



analyzing its federal actions. So there 
are some pretty good precedential 
issues that could be decided.” 

The court may also rule on whether 
specifi c climate change and GHG
impacts can be proven to have varying 
impacts on certain geographical 
areas, the source says. 

“There were some interesting 
questions raised under the OCS lands 
act in terms of different facts,” the 
source says. “The Native Village
[attorneys] were arguing about an 
inadequate analysis of impacts on the 
shoreline there. And in terms of doing 
environmental sensitivity analysis, 

there were some good questions 
there, and they really haven’t been 
considered that in-depth by a court. 
You’re talking about how you
compare what is happening in Alaska, 
with what is happening in the Gulf
of Mexico and the Atlantic, for 
ranking and determining which 
areas are the most environmentally 
sensitive.” 

Indust ry  representa t ives  are 
concerned that if the court rules in 
favor of CBD, it could delay critical 
energy production projects.  “Our 
concern is not delaying oil and gas 
production when it really is
only limited to the Gulf of Mexico 

and Alaska at this time,” the source
adds. “If we have to start this whole 
[GHG assessment and mitigation]
process early, we’ll have a situation 
where more lease sales are delayed
or canceled, and then we’ll start 
having an issue about being able to
supply the country with our own oil 
and gas.”


