
Environmental groups roundly criticized a wide-ranging draft ESA bill that came out of the House Resources Committee as part of negotiations to rewrite the
Act.

House Resources spokesman Brian Kennedy confirmed the “staff discussion draft” (filename: POMBO_056.XML) came from the committee, but said its
contents were changing daily.

Kennedy would not comment on the specifics of the bill. He said, however, that there have been many versions of the legislation, called “The Threatened and
Endangered Species Recovery Act of 2005.” The bill itself, which was obtained by ESWR July 7, was apparently produced in mid-June.

“Negotiations are going on in good faith with the minority and the members of the majority,” he said. The bill “keeps changing every day.”

Kennedy said House Resources Chairman Richard Pombo (R-Cal.) was still shooting to introduce a bill by at least the end of July.

Defenders of Wildlife President Rodger Schlickeisen said the bill “runs counter to the very intent of the Endangered Species Act which was put in place to
ensure that human activity does not cause wildlife to go extinct.” And Kieran Suckling, policy director of the Center for Biological Diversity, said, “It’s an anti-
recovery bill which will not only kill endangered species, it will kill the Endangered Species Act itself.”

Among the changes included in the draft:

—Codification of No Surprises assurances

—Removal of the requirement that recovery plans be “implemented”

—Takings provision allowing compensation when 50 percent of an “affected portion” of private property is devalued by ESA restrictions. Awards would be
paid for by programs that cause the taking

—No more critical habitat designations for threatened species

—Critical habitat rewrite to counter court decisions finding “adverse modification” regulation illegal

—Sunset for ESA on Oct. 1, 2015, when Act would “cease to have any force and effect,” and all ESA-related contracts, “permits, licenses, and other
authorizations” would “terminate and not be enforceable.”

The 73-page draft bill also sets new deadlines for recovery plans and critical habitat, and would require recovery plans to include criteria to achieve both
recovery of the species and “any desired level of abundance or distribution of the species” short of the recovery standard.

But although the bill requires that recovery plans be published, it does not say they should be “implemented,” as current law requires.

In one of the more remarkable revisions to the ESA, the bill would specify that federal wildlife scientists not be included on federal recovery teams. It does,
however, allow a representative of “each federal agency that regularly conducts or authorizes significant ground or water disturbing activities within the current
range of the species.” It also would allow each state within the range of the species to be represented, as well as “one representative from each type of private
activity” identified by FWS as posing a risk to the species. There also would be one member from a nongovernmental organization or academic institution
deemed by FWS (or DOI) to have “special expertise in the species.”

“As the primary qualification for recovery team membership is being involved in actions which threaten the species, scientists who do make it on to the team
will be outnumbered by economic interests,” CBD said. Current law does not contain such an exclusion.
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The bill’s section on takings compensation says that, in connection with the granting (or denial) of permits or licenses, property owners “shall receive just
compensation” for “any …agency action without a rough proportionality between the stated need for the required dedication and the impact of the
proposed use of the property.”

In addition, any property owner must be compensated when “the governmental action results in the property owner being deprived, either temporarily
or permanently, of all or substantially all economically beneficial or productive use of the property or that part of the property affected by the action
without a showing that such deprivation inheres in the title itself.”

Compensation also would be required when “the governmental action diminishes the fair market value of the property or the affected portion of the
property which is the subject of the  tion by 50 percent or more with respect to the value immediately prior to the governmental action.”

Unoccupied habitat de-emphasized for critical habitat; HCPs, federal land plans exempted

The bill would alter the definition of critical habitat by making it more difficult to include unoccupied habitat in designations. More significantly, perhaps,
the bill lowers the bar for critical habitat by defining it as including areas “necessary to avoid jeopardy to the continued existence of the species.” The ESA
currently defines CH to include all areas “essential to the conservation of such species.” The courts have equated “conservation” with “recovery.”

The Pombo bill defines critical habitat as “the specific areas within the geographical area occupied by the endangered species for breeding, feeding,
sheltering, or another essential behavioral pattern at the time the determination of critical habitat is made.” It says areas outside of the occupied areas can
be designated if they were “formerly occupied by the species for breeding, feeding, sheltering, or another essential behavioral pattern, and possess
significant potential for reoccupation by the species.”

The bill also would limit designation of critical habitat to endangered species.

The bill would require CH designation by the earlier of two dates: “one year after the date of the final approval of a recovery plan for the species,” or three
years after the species is listed.

But it would exempt from critical habitat all lands covered by HCPs or any other “land conservation or species management program” prepared by federal
agencies, states, or “political subdivision[s] of a state,” as well as “federally recognized Indian tribe[s].”

The bill contains a number of changes to the way incidental take permits are handled. Among them: Any NEPA assessments would not have to “identify
or analyze the impacts and potential minimization and mitigation measures related to any alternative other than the alternative presented by the permit
applicant in the conservation plan or other permit application document and the no-action alternative.”

The bill would write No Surprises assurances into law. If circumstances change after an HCP is approved — if the condition of the species covered by the
plan deteriorates — FWS could not require more land, water or money than the ITP anticipates is needed, under the bill. Also, without the permit holder’s
consent, FWS could not require “any additional land, water, or financial compensation not otherwise committed.”

Appeals process for injured parties

The bill also would set up an administrative appeals process for permit denials. The Center for Biological Diversity said the “burdensome bureaucratic
appeals process … will be routinely invoked by development interests or ‘any person that would be injured’,” as the bill says, by an agency decision in
a Biological Opinion or HCP. The appeal process in the bill “appears to designed to only be available to development interests, not endangered species
advocates,” CBD said. “This unnecessary appeals process will tie up agency biologists in thousands of appeals every year with no benefit to the species
involved.”

Section 7: “Alternative procedures” give responsibility to action agencies

Continuing a trend toward devolving Section 7 responsibilities away from FWS and NMFS, the bill would allow FWS to designate categories of federal
activities that could meet Section 7 consultation requirements through “alternative procedures” that would be established by regulations.

The bill would change the definition of endangered species. Currently, the ESA defines “endangered species” as “any species which is in danger of
extinction throughout all or a significant portion of its range.” The bill would change that to, “in danger of extinction in the foreseeable future throughout
all of its current range, or a portion of its current range sufficient to present such danger.”

Said CBD: “This would exclude the bald eagle, grizzly bear, and gray wolf because there are healthy populations in Alaska even though they are imperiled
in most of their ranges. Indeed about 20% of all endangered species have some healthy populations. Pombo’s bill requires that species be allowed to decline
to the very edge of extinction before action is taken. By then the cost of saving them will be much higher and the chances of success much lower.”

The bill gives FWS ample discretion in its use of “best available scientific data.” (Unlike the current ESA, the bill does not include “commercial” in that
term, perhaps as a way to steer the ESA away from Commerce Clause jurisdiction over intrastate species). The bill says “the term ‘best available scientific
data’ means scientific data, regardless of source, that are available to [FWS] at the time of a decision or action…and that [FWS] determines are the most
accurate, reliable, and relevant for use in that decision or action.”

In addition, if FWS determines that the data “do not consist of any empirical data, or are found in sources that have not been subject to peer review in a
generally acceptable manner,” FWS can go back and require that type of data to be produced. The service also can “reconsider the decision or action based
on any supplemental or different data provided.” FWS also would have to issue regulations establishing criteria for what constitutes “best available
scientific data.”



Procedural steps added

The service would have to take some last-minute steps to comply with new data requirements before making final decisions on listings, critical habitat
designations, recovery plans and Biological Opinions. The bill requires that 30 days before making a final decision, FWS publish a “draft determination”
of which data are the “best available” and which are not. The public then would be given 15 days to identify additional data that should be considered.

As indicated by a summary of the legislation that was leaked at the end of June, the bill would require FWS to keep “a complete record of all information”
concerning the listing and critical habitat of species, in every state in which the species is expected to occur. “All information maintained and made available
… shall be clearly marked as to whether it constitutes or does not constitute best available scientific data and therefore has been or will be, or has not been
and will not be, considered in the proposed regulation or the final regulation to implement the determination, designation or revision.”

In addition, petitioners would have to present all the information cited in the petition — or their petition could not be granted.

The bill would limit Section 7 reviews of federal agency actions to “activit[ies] or program[s] occurring in the United States or on the high seas.” Currently,
the ESA does not distinguish between species habitat in the U.S. or abroad, requiring federal agencies to “insure” that their actions are “not likely to
jeopardize the continued existence of any endangered species or threatened species or result in the destruction or adverse modification of [critical] habitat.”


