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ORVs: Legal tussle over off-road access in Calif. canyon
highlights larger debate

April Reese, Land Letter Western reporter

An extended legal battle over off-road vehicle access in Death Valley National
Park's Surprise Canyon heated up again last week, when environmental groups
intervened in a lawsuit filed by off-road vehicle advocates seeking to reopen the
area to jeeps.

Surprise Canyon, whose upper half is within the park and whose lower half is
managed by the Bureau of Land Management as part of the California Desert
Conservation Area, has been closed to ORVs since 2001 as a result of a lawsuit
filed by the Center for Biological Diversity, Sierra Club and Public Employees for
Environmental Responsibility. Five years later, vegetation has returned to the
desert canyon's bottom, and a desert stream has transformed Surprise Canyon into a
lush oasis for the rare Panamint alligator lizard and the endangered Inyo California
Towhee and other birds.

But ORV enthusiasts contend the closures are illegal. In September, ORV users and
private property owners in the area filed suit against both BLM and the National
Park Service, arguing that the road, constructed in 1874 for access to mines at the
top of the canyon, is a public road protected under a 19th-century statute, R.S.
2477, and does not fall under the jurisdiction of either agency. The law granted
rights-of-way for highways over public lands.

Congress in 1976 repealed R.S. 2477 but allowed valid existing rights-of-way to
remain in place.

Bryan Lollich, vice president of Friends of Panamint Valley, which filed the
September lawsuit, said he could not discuss the litigation while it is still pending.
In a news release issued when the suit was filed, however, Lollich said that
Surprise Canyon Road "was created over 130 years ago" and contended that the
road "is a valid R.S. 2477 right-of-way."

But environmental groups that filed to intervene in the lawsuit last week --
including the National Parks Conservation Association, Center for Biological
Diversity, Wilderness Society and others -- counter that ORV use caused
significant damage to the canyon and that federal land managers had every right to
close the area to ORVs to protect its resources. Furthermore, the road that ran
through the canyon, which was washed out in a flood more than a decade ago,
hardly meets the definition of "constructed highway" under the law, they contend.

"In many cases, off-road interests have viewed R.S. 2477 as a way to undermine
effective protection of wildlife habitat, wilderness and other values of public
lands," said Mary Wells of the California Wilderness Coalition, one of the groups
that filed to intervene last week.

Before the closure, modified jeeps would scale the canyon's steep drops, using
winches to pull the vehicles up over huge obstacles.

"That area has been a very popular jeep touring route," said Anna Atkinson, BLM's
outdoor recreation planner. "They went straight up a waterfall to keep going."

Environmental groups sued BLM in 2000 for failing to evaluate the effects of ORV
use in the canyon on endangered wildlife. As a result, BLM closed the route, and
NPS followed suit for its section in 2002.

The groups are determined to keep it closed. "Allowing off-roaders back into
Surprise Canyon would set back recovery by decades by increasing soil erosion
and polluting the waters of the creek," said Chris Kassar, a wildlife biologist with
the Center for Biological Diversity.

Some members of California's congressional delegation back the closures as well.
In a letter to BLM and National Park Service officials, Sens. Barbara Boxer and
Dianne Feinstein urged federal land managers to keep the canyon closed to ORV
use, calling Surprise Canyon "an extremely rare and remarkable resource."

ORV nation

The Surprise Canyon fracas is one of many conflicts over ORV use flaring up all
over the West, as well as in a few off-roading hot spots on the East Coast.
According to figures from the BLM, which administers most of the public land
traversed by ORVs, almost 5.5 million off-roaders visited BLM lands in fiscal
2006, up by 2 million riders from 2001, when about 3.4 million riders headed for
BLM trails.

And while ORV users still make up a fairly small percentage of visitors to public
lands overall, Kristin Brengel, who works on ORV issues for the Wilderness
Society, said they cause a disproportionate amount of damage.

"We don't disagree that people should be able to take their jeeps and other ORVs
out on public lands if they want to," Brengel said. "Our concern is the damage
caused by the use. They do have exponentially more damage to the land than a hiker
does."

In areas near major cities, such as Algodones Dunes in Southern California, large
numbers of riders can convene on a site over a single weekend. For example, a
holiday weekend at Algodones can attract up to 200,000 people.

Other ORV meccas include Factory Butte and the San Rafael Swell in southern
Utah and Grand Canyon-Parashant National Monument in Arizona. "I'd say most
Western states have a lot of ORV use," Atkinson said.

In a recent protest at Utah's Muddy Canyon, off-roaders broke through a temporary
barrier that had closed off an old mining road because of erosion problems (Land
Letter, Oct. 19).

With ORV use on the rise across the West -- as well as eastern playgrounds like
Florida's Big Cypress National Park and Apalachicola National Forest -- and few
staffers to enforce closures, federal land managers are shifting toward limiting
vehicles to designated routes. In recent years, both BLM and the Forest Service
have taken steps to restrict ORV travel.

The Forest Service has guidance documents in place that direct forest supervisors
to limit ORV use to designated trails, drawing on local input, and BLM plans to
issue similar guidance next year, Atkinson said. Some states, such as Utah and
Arizona, already have "instruction memorandums" for ORVs in place, she added.

"Thirty or 40 years ago, when you had just a few vehicles in a few places, you
could pretty much drive your vehicle cross country," said Jerry Ingersoll,
off-highway recreation program manager for the Forest Service. "Now, with all the
use we're getting, we need a designated system of routes."

Creating a designated system nationwide will help reduce damage to plants and
wildlife while also improving the agencies' ability to manage use, Ingersoll said.

"We have challenges with our current budget in maintaining the trails we have, and
enforcing restrictions," Ingersoll said. "And I don't think those challenges are going
away anytime soon."

The Forest Service has begun working with local governments and volunteers from
user groups to help police trails, which allows federal managers to "do more than
we can on our own," he added.

According to the agency's most recent data, from 2002, the Forest Service saw 11.5
million visits from off-road riders. The agency does not have figures from previous
years, Ingersoll said.

Brian Hawthorne, public lands director for the Blue Ribbon Coalition, said his
group supports the new direction -- with a few exceptions. For instance, dunes or
mancos shale areas, such as Glamis Dunes in California and Factory Butte in
southern Utah, should remain open to cross-country travel, he said.

"It is generally true that the population of off-highway recreation has gotten to the
point where management is needed to prevent undue degradation and damage to
natural resources," Hawthorne said. "We're not insensitive to the impacts."

And ORV users recognize that riding responsibly is good for the sport as a whole,
he added.

"You get monitoring and maintenance when you have designated trails," Hawthorne
said. "What we don't like to see is an unmonitored trail go to pot, and then
environmentalists sue to close the trail."

So far, courts have largely upheld ORV closures or restrictions on public lands,
although last week, a district court judge reopened snowmobile routes in northern
Idaho that had been closed to protect an endangered population of woodland
caribou.

Hawthorne does not expect the stream of litigation to ebb any time soon. "We're
playing for a lot of marbles now," he said.
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