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Cold Comfort for Polar Bears
By JIM CARLTON

Visitors to some of the oil fields that fringe Alaska's Beaufort Sea get this rather disturbing warning before venturing out
into the Arctic cold: Look carefully under cars in the parking lot and the buildings on stilts. Why? Lurking there may be
one of the world's largest land carnivores -- the polar bear, which can actually track a man down.

But who's to protect polar bears against humans? For the past few years, polar bears off the Alaskan coast were observed
drowning many miles out at sea. The suspected culprit: fewer ice floes upon which to hunt their favorite meal -- seals --
because of global warming.

The plight of the polar bear, which became a world-wide clarion call to action on global warming, has brought
unrelenting pressure on the Bush administration to do something to try to protect the bears, and this week it did. On
Wednesday, Interior Secretary Dick Kempthorne accepted the recommendation of the Fish and Wildlife Service to list the
polar bear as threatened under the Endangered Species Act, affording it some of the same protected status as other
endangered wildlife such as desert tortoises.

But the announcement contained one significant omission: Polar bears were not -- at least for now -- getting a measure
known as a "critical-habitat" designation. Without that, many environmentalists and legal experts say, the bear's new
protected status will have about as much teeth as a newborn cub.
Many environmentalists saw it as a step in the right direction when polar bears were listed as an endangered species this
week. But the ruling falls short because it fails to designate a habitat for the bears. Jim Carlton reports. (May 15)

"It's not clear to me this will do anything without it," says Cindy Shogan, executive director of the Alaska Wilderness
League, an environmental group.

Let's back up a moment. Critical habitats were required by Congress as part of a 1978 amendment to the 1973 Endangered
Species Act. The habitats are to contain "all areas essential to the conservation" of a species, including places they could
expand into. For example, some of the few remaining old-growth forests in the Southeast are considered prime habitat for
the endangered red-cockaded woodpecker, because it prefers to build its nest in old trees and most of the region's forests
have been logged in recent years.

"The only way you will ever bring them back is by preserving habitat that is not currently occupied," says Federico
Cheever, a law professor at the University of Denver.

At first, the federal government routinely designated critical-habitat areas. But as complaints grew from industry and
others that the government was unfairly locking up too much land, the designations decreased to the point environmental
groups began suing to put them back in. Without a critical habitat, they argued, an endangered species would be hard
pressed to recover.

Case in point: the peninsular bighorn sheep. Native to mountains in Southern California, the majestic animals had
decreased in number there to fewer than 400 by 1998, when they were listed as endangered.

But the Fish and Wildlife Service didn't designate a critical habitat, which environmentalists say allowed ranchers to keep
grazing their cattle and other livestock in direct competition with the bighorns. In 2001, the Fish and Wildlife Service
agreed to designate more than 800,000 acres of critical habitat for the bighorns in a court settlement of a suit brought by
the Center for Biological Diversity and another group.

The acreage was later trimmed to around 200,000 after a property-rights group protested, but domestic sheep were kicked
off of the land left protected. Bighorn numbers have since rebounded to around 800.

Overall, species that had critical-habitat protections were more than twice as likely to have an improving population and
less than half as likely to be declining as those that did not, according to a 2005 analysis of 1,095 threatened and



endangered species by a research team that included Kieran Suckling, executive director of the Center for Biological
Diversity, based in Tucson, Ariz.

Critics of the Endangered Species Act tend to agree that in some cases critical habitat may have had its benefits. What they
contest is the efficacy of the act itself. To date, they note, fewer than 20 of the hundreds of listed species have been
deemed recovered enough to be taken off the list, as occurred with the American bald eagle. The Fish and Wildlife
Service has called those results misleading, saying a more accurate indicator is the more than 190 species that may have
gone extinct without the act and were pulled back from the brink.

The critics also see critical habitat as a tool that the federal government can use to strip a piece of land of almost all its
economic usefulness. "It is the equivalent of federalizing public and private land," says Reed Hopper, principal attorney
with the Pacific Legal Foundation, a property-rights group based in Sacramento, Calif.

Which brings us back to the polar bears. Mr. Hopper's group was one of several that criticized the Interior Department for
its polar-bear listing. Polar-bear numbers have not yet shown a precipitous decline -- in fact, their numbers have grown to
between 20,000 and 25,000 world-wide from 5,000 in the 1950s. But scientists forecast that the population will start
falling off soon because of the melted sea ice. Critics of the expanded protection suggest the listing could severely restrict
the land up and down the Alaskan coast where the bears are increasingly going to make their dens.

Indeed, some of this very area is near where the Bush administration has also given the green light to new oil and gas
exploration, and where environmentalists are now demanding critical bear habitat be established. Among their fears: that
polar bears forced to stay longer on land will inevitably get killed or chased away in encounters with oil workers.

The law gives the Fish and Wildlife Service up to a year to designate critical habitat, after which some of the green
groups vow to sue for one if it isn't made. Agency officials said they received requests to set aside critical habitat for the
bears at the time of the listing but opted for more study before proceeding further. In the meantime
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