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The Center for Biological Diversity 
yesterday challenged a federal air 
pollution permit issued to developers 
of the Desert Rock Energy Facility in 
northwest New Mexico, saying U.S. 
EPA failed to properly consult with 
the Fish and Wildlife Service about 
how the proposed plant would affect 
endangered species.

In an appeal f i led with EPA’s 
Environmental  Appeals  Board 
in Washington, the center claims 
that EPA’s Region 9 office, which 
issued the “prevention of signifi cant 
deterioration” permit for Desert Rock 
in July, violated the Endangered 
Species Act by refusing to consider 
the harm that the 1,500-megawatt plant 
would cause to the endangered fi sh and 
other species.

Among other things, critics say the 
plant’s estimated 12.5 million tons 
of annual carbon dioxide emissions 
will contribute to global warming and 
in turn will harm a variety of species 
whose habitat extends across the 
high desert region known as the Four 
Corners.

“Climate change is already contributing 
to long-term drought, weakening 
the ability of species like the highly 
endangered Colorado pikeminnow 
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and razorback sucker to survive and 
recover,” CBD said in a statement. “In 
addition, the plant would contribute 
more contamination to the fishes’ 
habitat for mercury, selenium, and 
other contaminants.”

Amy Atwood, senior attorney for the 
center, said EPA “indisputably was 
required to consider the consequences 
of approving this permit,” and that 
its failure to consult with FWS about 
species impacts “is a patent violation 
of the Endangered Species Act.”

But representatives of the developers, 
Houston-based Sithe Global Power 
LLC and Diné Power Authority, a 
subsidiary of the Navajo Nation, say 
the appeal is misguided because EPA’s 
appeals board has no direct authority 
to rule on Endangered Species Act 
issues.

“Obviously, these groups are bringing 
whatever challenges they can, but this 
one is particularly odd because the 
EAB has already said that it does not 
have authority to deal with this type 
of ESA issue,” said Jeff Holmstead, a 
Washington attorney who represents 
the developers.

Holmstead said concerns raised by 
FWS and others about endangered 
species impacts are being addressed 
in a broad environmental assessment 

being prepared by the Bureau of Indian 
Affairs. BIA offi cials have said that 
document will be completed late this 
year or early next year.

The CBD challenge follows a similar 
appeal brought by seven other 
environmental groups -- including 
Environmental Defense, the Natural 
Resources Defense Council and the 
Sierra Club -- and a planned appeal by 
New Mexico Attorney General Gary 
King (D).

In a press release, CBD alleged that 
e-mails obtained under a Freedom 
of Information Act request suggest 
FWS employees were “threatened by 
representatives of the company seeking 
the permit” not to raise concerns about 
the project’s potential impacts on 
global warming or water availability 
for species in the San Juan basin.

One e-mail obtained by CBD contains 
a reference to a senior offi cial with 
Sithe Global informing a New 
Mexico fi eld biologist with FWS that 
developers “had taken the issue back to 
‘Washington, D.C.’,” and that agency 
employees in New Mexico “would 
soon be instructed by ‘Washington’ 
not to address or pursue the climate 
change questions.”

Frank Maisano, a spokesman for Sithe 
Global and Diné Power Authority, said 



much of the environmental criticism 
of the plant derives from “the same 
tired arguments that are misconstrued, 
misleading and just plain wrong.”

“The reality is, it’s a very simple 
process, and we’ve been trying to 
work with EPA and others to make 
sure it goes forward through the right 
channels,” Maisano said. “The Navajo 
Nation’s sovereignty and economic 
opportunity depend on it.”

Desert Rock’s developers and EPA 
offi cials have said the plant is among 
the cleanest coal-burning power plants 
ever designed, and that it will employ 
“best available control technology” for 
all of its primary emissions.


