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Let me start out by saying, I am not an environmental lawyer.  Don't know nothing about 
environmental law.  But this is so important I overcame my slothful objections to looking at 
statutes I don't know my way around, to actually find out where the Clean Air Act is (Title 42 of 
the United States Code) and to look at some of the cases. 

To actually start looking at the legal ramifications of Climategate , a U. S. Supreme Court 
decision, Massachusetts v. The Environmental Protection Agency is a good place to start. In that 
case the U. S. Supreme Court, acting on a petition filed, inter alia by the State of Massachusetts 
to compel the EPA to make a finding about so called "greenhouse gases" including carbon 
dioxide, required the EPA to make such a finding.  It was never made during the Bush 
administration but now the finding of endangerment has been made.   

So, we can, just about automatically, assume that someone is going to file a legal challenge.  If 
that challenge is filed, what will the grounds be and where will the argument go?  First you have 
to understand the concept of venue.  Venue is a legal concept that has to do with the 
geographical location where a lawsuit must be brought.  In many cases, a lawsuit about a 
regulation that has nationwide application can be brought almost anywhere.  So people tend to 
file the lawsuit in the place where they think the judges most likely to rule in their favor are 
seated.  For example, the people challenging Proposition 8, the California proposition that 
restricted marriage to heterosexual couples, filed in San Francisco, although they could as easily 
have filed in San Diego.   So, we don't know where people challenging the regulation are likely 
to file.  

 Now to the grounds.  Normally, the Environmental Protection Agency has a lot of discretion to 
make its findings, but that discretion can still be challenged and normally the person challenging 
the rule must show that the rule is " arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law"  or in excess of EPA's "statutory jurisdiction, authority, or limitations". 
 Center for Biological Diversity v. National Highway Traffic Safety Administration, 538 F.3d 
1172 (9th Cir. 08/18/2008).  That means that whoever challenges the regulation will have a very 
heavy burden.  They will not just be able to argue that the science is disputed, they will have to 
argue that relying on the science that supports the finding is unreasonable.   

 The revelations of Climategate may come to the aid of anyone wanting to challenge the EPA"s 
finding.  First, it must be said that the EPA's finding is not limited to carbon dioxide.  It named a 
number of other so-called greenhouse gasses, carbon dioxide (CO2), methane (CH4), nitrous 
oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride 
(SF6)- and claims that it is the combined effects of such gasses which cause global warming. 
 Second, there are a large number of scientists and studies that can be cited to uphold the EPA's 
finding.  The hope will be that the persons challenging the finding will have the opportunity to 



go to trial-- that is to demand that the science and the scientists be produced  to answer questions 
about whether the data upon which their recommendations are based is false or fudged or 
inherently unreliable.  It is a tough order, but one hopes that it can be done.   

If the matter does go to trial, if normal standards of fact finding apply, NASA GISS will be 
compelled to produce the raw data on which its temperature findings are based.  Hadley CRU 
may not be so compelled because it is not in the United States, but where the United States is 
funding the studies there may be some jurisdiction to compel the disclosure of data.   

The legal implications of Climategate are huge in terms of challenging the findings, because the 
argument that the data The EPA relied on  is inherently unreliable and that the EPA knew or 
should have known that it is unreliable because of the disclosures contained in the climategate 
leaks is much more powerful than evidence that a lot of scientists disagree.   

Hold on folks, it's going to be a bumpy ride.   Please please please, who ever is bringing the 
lawsuit, pick a court that will at least listen. 

 


