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DOJ ARGUMENT ON STANDING TO HIGH COURT COULD DOOM PENDING CO2 SUITS

The Justice Department's (DOJ) just-filed brief in the upcoming Supreme Court case on EPA's authority to regulate carbon
dioxide (CO2) could spell trouble for a slew of pending federal and common law suits on CO2 issues if the court agrees
with DOJ arguments and finds the petitioners lack standing to sue, observers say.

DOJ laid out the government's argument on standing and other issues in an Oct. 24 brief to the high court filed by Solicitor
General Paul Clement in Commonwealth of Massachusetts, et al. v. EPA, which addresses the agency's authority to
regulate motor vehicle emissions under the Clean Air Act. The court is scheduled to hear oral arguments in the case Nov.
29.

If DOJ's standing argument is successful, it would undercut litigation in several other cases already making their way
through federal courts, these observers note, including a case seeking to force EPA to regulate CO2 from stationary
pollution sources, several that seek to force the government to consider CO2 impacts as part of National Environmental
Policy Act (NEPA) reviews and at least two that claim CO2 emissions are a nuisance under common law.

The standing hurdle is "a land mine" that plaintiffs will have to cross before the case can move to substantive issues, said
Richard Lazarus, a law professor at Georgetown University Law Center and a long-time court observer, at an Oct. 23
discussion of the case at the Environmental Law Institute.

Similarly, one attorney who drafted a brief on behalf of EPA says a successful standing argument could "effectively
eviscerate 99 percent of litigation opportunity in these types of cases."

But an environmentalist attorney notes that the Supreme Court chose to take the case despite receiving an earlier brief
from the solicitor general claiming it should reject the petition because of lack of standing. Because the court ignored the
government's position, the source says the standing question is "a true non-starter." 

These lawsuits and others are part of a multi-pronged legal strategy by some states and environmentalists to force
regulation of greenhouse gases in light of White House opposition to mandatory controls. While elimination of the cases
would deal a setback to their litigation strategy, it would not necessarily undermine further opportunities to force federal
regulation of CO2.

Under some scenarios, for example, observers say high court rejection of the CO2 suit on narrow procedural grounds such
as standing could create additional uncertainty for industry groups since states will still be developing their own
programs. As a result, the observers expect industry groups and others to seek congressional action to create a federal
program (Inside EPA, June 30, p.1).

In fact, some industry sources say they would prefer the high court to turn back the high court suit by ruling that CO2 is not
a pollutant, since that would help them argue against the need to create a federal program.

In its brief to the high court, DOJ argues the petitioners lack standing in part because their goal of requiring EPA to
regulate CO2 from mobile sources would be insufficient to remedy the harm of global climate change.

"Petitioners have failed to carry their burden of establishing that they will be harmed by the specific agency action they
challenge . . . or that their anticipated injuries would be materially alleviated by the judicial ruling they seek," the brief



says. Relevant documents are available on InsideEPA.com.

Additionally, the brief relies heavily on language from a unanimous Supreme Court decision handed down last term that
rejected the standing of Ohio taxpayers in DaimlerChrylser v. Cuno after finding that the taxpayers failed to show how
their alleged injury was unique in relation to taxpayers overall. Legal experts have said the ruling could raise the bar for
petitioners in Massachusetts (Inside EPA, May 26, p16).

In the brief, DOJ calls establishing standing a "bedrock requirement" and quotes the court's May ruling in Cuno that
standing "ensure[es] that the federal judiciary respects the proper -- and properly limited -- role of the courts." The brief
continues, "Those considerations are particularly apt in this case, where petitioners seek a judicial order directing EPA to
regulate in a sphere of great economic and political significance."

And DOJ argues that the petitioners' claims of causation and redressability also fail because they "depend on predictions .
. . that EPA regulations will set in motion an elaborate sequence of events involving independent choices by non-federal
actors, including foreign governments. Those predictions are far too speculative to establish Article III standing."

Similarly, briefs filed in support of EPA address Cuno and other high court cases rejecting standing in a broad effort to
convince the justices to reject the claim. A brief filed by a group of prominent conservative legal scholars says the
petitioners in Massachusetts cannot prove specific harm compared to other states in the context of global climate change.

In their opening brief in the case, filed last August, the petitioners sought to strongly defended their standing in the case
noting that two of the three D.C. Circuit judges found in their favor on the issue. "The effects of climate change which
petitioners have asserted (and which EPA has not denied) include the inundation of an appreciable portion of coastal
States' property; damage to publicly owned coastal facilities and infrastructure; additional emergency response costs by
more frequent and intense storm surges and floods; and shrinking water supplies due to reduced snowpack,"
Massachusetts' brief says.

Petitioners will also address respondents' arguments in reply briefs that are due just ahead of the oral argument.

Among the cases that could be halted if the high court dismisses the Massachusetts case on standing grounds is a similar
case against EPA over its duty to regulate CO2 emissions from stationary sources, according to Lazarus. The case, Coke
Oven Environmental Task Force v. EPA, is currently before the U.S. Court of Appeals for the District of Columbia
Circuit. Another case in possible danger is Center for Biological Diversity v. National Highway Traffic Safety
Administration, before the 9th Circuit, which challenges the Department of Transportation's failure to consider climate
impacts under NEPA in determining new fuel efficiency requirements for trucks and sport utility vehicles.

A third case, Connecticut, et al. v. American Electric Power, et al., on appeal in the 2nd Circuit, could be affected if the
high court rejects standing. In that case, states and environmentalists are seeking damages for common law claims that
utilities' CO2 emission are a public nuisance. The North Carolina attorney general is also pursuing a nuisance claim
against the Tennessee Valley Authority which could be undermined by a high court standing ruling.

Several pending cases on environmental review requirements could also be undermined by a high court ruling on standing
grounds. In one of those cases, Friends of the Earth v. Mosbacher, the 9th Circuit is considering whether NEPA rules
require the Import-Export Bank to factor CO2 emissions into decisions to fund overseas energy projects. And in another
NEPA case, Mayo Foundation, et al. v. Surface Transportation Board, et al. the 8th Circuit could be forced to dismiss a
case on whether the board needs to consider the CO2 impacts of a proposed rail line to ship coal.-- Jenny Johnson
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