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Making Use of Underutilized Tools to Protect Water Quality    

FOCUS COLUMN 

By Jennifer Maier and Erin Ganahl  

Water resources in California are at risk. On May 1, 2009, the federal government declared the 
commercial salmon industry in California and part of Oregon a disaster, closing the fishery across 
the entire length of California for the second year in a row. From April 2007 to March 2008, there 
were 39 sewage spills requiring beach closures in San Diego County alone.  

In California, two thirds of the aerial extent of groundwater - which California uses far more of 
than any other state in the country is contaminated to such a degree that it cannot safely be used 
for all of the purposes the state has designated as appropriate and desirable, and unchecked 
extraction of groundwater threatens the health of rivers which are fed by groundwater.  

Despite initial successes in cleaning up California's waters in the early years of the Clean Water 
and Porter-Cologne Acts, water quality in California has deteriorated. Thus, environmental 
attorneys and activists in the state have begun to make use of underutilized tools to protect the 
quality of the state's waters. These include California's anti-degradation policy, the state Wild and 
Scenic Rivers Act, and the public trust doctrine.  

California's anti-degradation policy, announced in State Water Resources Control Board 
Resolution 68-16, was developed in response to a directive from the Department of the Interior 
under the authority of the federal Clean Water Act. The policy requires the maintenance of 
existing water quality in both surface and groundwater, and requires, in the case of any potential 
reduction of water quality, that such reduction must be justified by findings that it is consistent 
with the maximum benefit to the people of the state. In addition, the policy requires the application 
of best available pollution control technology to any activity which may pollute the state's waters.  

The policy also incorporates the requirements of the DOI regulations, which set forth three tiers of 
protection that must be applied to protect water quality against degradation. Under tier 1, for 
lowest quality waters, the water quality necessary to protect existing uses must be maintained 
and protected.  

Under tier 2, where the quality of the waters supports the propagation of fish, shellfish, and 
wildlife and recreation, that quality must be maintained and protected unless lower water quality is 
necessary to accommodate important economic or social development in the area, existing uses 
are fully protected, and all cost-effective and reasonable best management practices for nonpoint 
source control are achieved.  



Under tier 3, where high quality waters constitute an outstanding national resource, existing water 
quality must unequivocally be maintained and protected.  

However, the state board's guidance for implementation of the anti-degradation policy conflicts 
with the purpose of the policy. In addition, the regional Water Quality Control Boards, or regional 
boards, have frequently either failed to apply the anti-degradation policy or applied it 
inconsistently. Thus, California has failed to fulfill the spirit or the letter of the anti-degradation 
policy.  

Environmentalists and attorneys in California have therefore been working to enforce the 
mandate of the anti-degradation policy. For example, groups have been working on the 
administrative level to encourage consistent implementation of the anti-degradation policy by the 
regional boards. In addition, the Enviromental Law Foundation and Associacion de Gente Unida 
por el Agua brought suit against the Central Valley regional board to enforce the board's duty to 
apply the anti-degradation mandate to groundwater contamination. Finally, a coalition of 
environmental groups, spearheaded by the Enviromental Law Foundation, has petitioned the 
state board to revise their implementation guidance for the anti-degradation policy, so that the 
regional and state boards will apply the policy consistently and in accordance with the purpose of 
the policy to avoid degradation of our state's waters. The state board has initiated a review of the 
guidance for implementation of the anti-degradation policy.  

The state Wild and Scenic Rivers Act also provides a legal tool for the protection of water quality 
in the state. Under the WSRA, state agencies, including regional boards, are prohibited from 
authorizing activities that will disturb the free flowing nature of rivers designated as wild and 
scenic rivers under the Act, or impair the extraordinary scenic, recreational, fishery, or wildlife 
values for which the rivers were designated. Similar to the anti-degradation policy, the WSRA's 
mandates have been followed inconsistently, resulting in activities on designated rivers which are 
harmful to those rivers' values.  

In particular, for many years certain types of mining, including gravel mining and suction dredge 
mining - a type of hobby gold mining - have been permitted on designated rivers. Such types of 
mining can have severe negative impacts on those rivers' values, in particular to the fisheries. 
Environmentalists are actively challenging such deleterious practices under the WSRA in order to 
protect water quality in California's rivers and the species, such as salmon, that depend on them 
for survival.  

The public trust doctrine can also be a useful tool for the protection of both water quality and 
quantity. The public trust doctrine in California establishes that a state's natural resources belong 
to the people of that state, and the state, as sovereign, is the trustee of that resource, with a duty 
to manage and protect that resource for the public good.  

The public trust doctrine originally protected only navigable waterways and tidewaters, the lands 
underneath those waterways, and fish. However, in National Audubon Society v. Superior Court, 
33 Cal.3d 419 (1983), the state Supreme Court held that, where extraction of water from non-
navigable tributaries of Mono Lake had a negative impact on Mono Lake, the State had the power 
and the duty to protect and manage not only the resources of Mono Lake, but also its non-
navigable tributaries. The Court, thereby, expanded the public trust doctrine to protect non-
navigable tributaries.  

In this way, the public trust doctrine can afford protection to natural resources which might not be 
protected otherwise. One resource which goes largely unprotected in California is groundwater. 
Though California has some of the most progressive environmental protection laws in the 
country, the state trails most of the country in the area of groundwater management and 
protection. Currently, there is no statewide system in place that adequately manages California's 



groundwater supply. As a result, many rivers in California suffer from dewatering and degradation 
from the mismanagement of the groundwater resources connected to those rivers.  

Such dewatering and degradation injures important salmon runs in Northern California, as well as 
other activities and industries that depend on the health of the river, such as boating, rafting and 
fishing. With the oncoming dry summer and inevitable drought, many water users will turn to 
underground water supplies to supplement their current surface water allocations for agriculture 
and domestic purposes. This is devastating for waterways like the Scott River in Siskiyou County, 
which already suffer from dewatering due to groundwater extractions, given the clear hydrological 
connection between the two.  

However, groundwater has not yet been legally recognized in California as a public trust 
resource. Because of the hydrological connection between groundwater and navigable rivers, 
protection groundwater is akin to protection of a non-navigable tributary to a navigable water 
body. Thus, protecting groundwater that is hydrologically connected to a navigable river or lake 
as a public trust resource is a natural evolution of the Court's reasoning in National Audubon. 
Given California's lack of effective groundwater regulation, the public trust doctrine could be a 
useful tool for the protection and wise use of groundwater. Given the National Audbon ruling, as 
well as the recent expansion of the public trust doctrine to protect non-traditional public trust 
resources such as non-aquatic wildlife in Center for Biological Diversity v. FPL Group, 166 
Cal.App.4th 1349 (2008), expansion of the public trust doctrine to include groundwater is a logical 
next step.  

Other states such as Hawaii and Vermont have taken legislative steps to explicitly protect 
groundwater under the public trust doctrine. While legislation has been introduced in California to 
increase the management of groundwater supplies, efforts have stalemated in the legislature. 
Therefore, the public trust doctrine is not only the best option for the protection of groundwater 
resources in California, but it may be the last resort as well.  
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