
7. FORESTS: Federal judge tosses 'bi-ops' for 4 Calif. forests (06/11/2009) 

Colin Sullivan, E&E reporter 

A version of this story first appeared in E&ENews PM. 

SAN FRANCISCO -- A U.S. District Court judge this week rejected federal scientific opinions supporting the Forest Service's 
protections for endangered species in Southern California's national forests. 

Judge Marilyn Hall Patel of the District Court for Northern California ruled that the Fish and Wildlife Service and the National Marine 
Fisheries Service had failed to account for how management plans for the Angeles, Cleveland, Los Padres and San Bernardino 
national forests would affect more than 40 protected plants and animals. 

Patel directed agency scientists who had prepared the "bi-ops" for each forest to craft new ones. FWS and NMFS are also to submit 
briefs outlining options for protecting the species within 21 days. The judge rejected arguments from federal attorneys that more 
extensive opinions were not warranted because the forest plans were broad and programmatic. 

The agencies' argument, Patel wrote, "appears to be that the forest plans do not 'do' anything in and of themselves," when in fact the 
9th U.S. Circuit Court of Appeals in 2003 found that a higher-level plan does affect the environment and wildlife. 

"These choices represent real decisions with real consequences, however indirect," Patel wrote. "The court holds that a programmatic 
forest plan does have an effect upon subsequent land-use decisions and therefore upon the land itself." 

Affected by the decision are 3.5 million acres on or near the Southern California coast. The forests are home to the California condor, 
which has rebounded after nearing extinction in the 1980s, and the California gnatcatcher, among other imperiled species. 

Environmentalists counted the ruling as a victory, even as they continued to pursue a full rejection of the forest plans through separate 
litigation that alleges the plans would open the door to development in roadless areas (Land Letter, Aug. 21, 2008). 

"The judge's decision is an important check on applying loose environmental standards" to other forest plans, said Bill Corcoran, 
senior regional representative of the Sierra Club in Los Angeles. He added that the revised bi-ops would have to consider the effects 
of the specific management prescriptions, such as where motorized vehicle use is allowed, on threatened and endangered species. 

"This ruling says to the Forest Service, 'You can't hide behind the fact that you're not authorizing a specific project,'" Corcoran said. 

Ileene Anderson, a biologist for the Center for Biological Diversity, said FWS will also have to include "incidental take" thresholds in 
the revised biological opinions, specifying how much harm a species would incur from the plans under various management activities. 
Such statements provide a framework for FWS to craft incidental take permits for individual projects proposed under the plans. 

But Jason Kirchner of the Forest Service's Pacific Southwest region said the revised bi-ops may not lead to extensive revisions to the 
forest management plans. 

"They won't have to be entirely redone," Kirchner said. "We believe that our plans are still fundamentally sound, and they'll provide for 
long-term management, including the protection of threatened and endangered species." 

Patel is also handling the separate lawsuit filed against the Forest Service seeking a rejection of the forest plans themselves. The 
government's final brief on the matter is due June 19, with a court hearing set for mid-July. 

E&E reporter April Reese contributed to this story. 
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