
 
 
Green Groups See Different Watchdog Role 
 
By Sara Stefanini 
 
Law360, New York (January 30, 2009) -- After eight years of fighting the 
Bush administration over rollbacks, environmental advocates now expects to 
take a supporting role as the backer and ally of an eco-friendly government - 
most of the time. 
 
For now, environmental groups plan to continue suing the federal government 
in order to undo many of the Bush administration's eleventh-hour rule changes. 
Based on President Obama's promises to protect public lands and wildlife and 
combat pollution, however, they do not expect the government to put up a 
strong fight or to draw as much new litigation in the long term. 
 
"There's still an awful mess to clean up from the Bush years - we have dozens of 
cases pending involving the roll back of forest lands, oil and gas leases, midnight 
regulations, and a lot of those are already in the courts," said Patti Goldman, 
vice president for litigation at Earthjustice, a nonprofit environmental law firm. 
 
"But now, we may not need to intervene with a watchdog role. It may be that 
there are reasons to be there in these challenges, but maybe there will be many 
of them that we don't need to put our resources into," she added. 
 
Under former President Bush, the environmental community found itself pouring 
record amounts of time, money and manpower into court battles. 
 
When industry representatives, companies and others sued to challenge 
environmental protections, the groups frequently joined the U.S. Department of 
Justice to defend the regulations. 
 
Finding the DOJ's defense to be lackluster and unconvincing, however, the 
groups often took the lead in fighting to keep rules on the books, advocates said. 
 
"When the government went into court to defend these regulations, they just 
didn't defend them," said Peter Galvin, conservation director and co-founder of 
the Center for Biological Diversity. "It was like a rigged boxing match. The 
government went down and didn't get up." 
 
Over the past eight years, the Center for Biological Diversity filed more than 250 
lawsuits, about 50 defending federal regulations in the face of industry 
challenges and nearly 200 challenging new government rules that rolled back 
protections, Galvin said. 
 
The group has been successful in about 85 percent of the cases, while some 
are still pending, he said. 



As of July, the Sierra Club had filed 201 complaints under the Nature of Suit 893 
since August 2003, according to a Law360 survey published last summer. 
 
The Center for Biological Diversity initiated 183 lawsuits under the same Nature 
of Suit in that time period, while the Natural Resources Defense Council lodged 
90 complaints, the Defenders of Wildlife filed 48 suits and the Audubon Society 
launched 46 cases. 
 
"It took a lot of resources for us, our litigation activities really did increase," 
Galvin said. "We spent enormous amounts of resources defending environmental 
regulations that the government wouldn't defend." 
 
Among the protections the environmental community has rallied to preserve is 
the Clinton administration's 2001 Roadless Rule, which shielded 58.5 million 
acres of roadless areas in national forests from road construction and logging. 
 
In an attempt to loosen the measure in 2005, the Bush administration altered 
it so that protections would have to be set on a state-by-state basis. 
 
The U.S. District Court for the Northern District of California invalidated 
the Bush administration's rule in 2006, in response to a challenge from several 
states and a band of environmental groups. 
 
In a similar case in the U.S. District Court for the District of Wyoming, however, 
another judge ruled that the Roadless Rule violated federal environmental laws 
and, as a result, the California ruling was limited to states and territories under 
the U.S. Court of Appeals for the Ninth Circuit's jurisdiction, as well as New 
Mexico. 
 
Many groups also took legal action against the Bush administration for 
allegedly holding closed-door talks with the timber industry and devising ways to 
weaken the Northwest Forest Plan, a Clinton-era protection that guarded about 
24 million acres of public land in Washington, Oregon and Northern California 
from logging. 
 
After the timber industry sued the government challenging the plan, the Bush 
Administration struck several settlements that, the groups claimed, stripped 
away protections for species such as the northern spotted owl and the marbled 
murrelet. 
 
"We challenged the management of those lands, and repeatedly the court found 
that the government was violating the laws and not protecting wildlife," Goldman 
said. "Those cases ended up with injunctions. It didn't tell us what the answer 
was, but it put the problem on the table. And that's the role I see for 
environmental litigants - putting the problems on the table." 
 
So, while the environmental community says that its litigation activity is likely to 
slow down over the next four years, industry groups say they could become 
more active in the courts. 
 



"It's certainly possible that we will be engaging in more litigation," said Luke 
Popovich, a spokesman for the National Mining Association. "We clearly have 
some differences with some of the environmental activists in the Appalachians 
about mining, and we don't expect those critics to go away just because there's 
a new sheriff in town. They might find the sheriff more willing to overlook some 
of their transgressions in court than the last one." 
 
Even in the short term, while groups plan to forge ahead with pending and new 
litigation aimed at the Bush administration's controversial rules, people on both 
sides of the issue now expect to see substantial changes in the government's 
arguments. 
 
"At least during the briefing stage in these cases pending, where judges are 
still hearing arguments, there's nothing to prevent the Justice Department from 
taking a different tack," Popovich said. "Rather than defend it, maybe they don't 
defend it, I don't know." 
 
In some cases, the new administration has already notified the court that it is re-
examining its position and will report back in February on whether it is making 
changes,said Greer Goldman, assistant general counsel for Audubon. 
 
"During the Bush administration, the administration was proposing things like 
limiting consultation on the impact of actions on endangered species," she said. 
"We anticipate that in contrast to the litigation under the Bush administration, 
this administration's priorities are similar to ours in the environmental arena, and 
we'll be working with the administration to undo the changes that the last 
administration made." 
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