
2. ENDANGERED SPECIES: Legal challenges likely for Bush's 
regulatory overhaul (08/12/2008) 

Allison Winter, Greenwire reporter 

Expect lawsuits if the Bush administration proceeds with plans to eliminate some Endangered Species Act 
scientific reviews for federal projects that could threaten imperiled plants and animals. 

Interior Secretary Dirk Kempthorne announced the planned regulatory overhaul yesterday, saying he would use 
administrative power to scale back some biological consultations that the law has required for more than 30 
years. 

At issue are consultations with Fish and Wildlife Service biologists on federal actions that might threaten 
protected species -- water permits or energy development plans, for example. The new regulations would allow 
agencies to skip that process if they believe there would be little harm to a species. 

Interior will collect public comments on the proposal for 30 days before it finalizes the rules. Then, 
environmentalists say, the lawsuits will begin. 

"I think it is very likely that we would challenge these regulations if they are finalized," Noah Greenwald, science 
director for the Center for Biological Diversity, said yesterday. 

Environmentalists have prevailed in other lawsuits over previous federal attempts to sidestep ESA 
consultations. 

A federal judge threw out rules two years ago that sought to bring consultation for pesticide approvals under the 
umbrella of U.S. EPA. And last spring, environmentalists won a 10-year battle to make the Federal Emergency 
Management Agency consult with biologists on the effects of flood insurance policies on Florida's Key deer. 

Agencies and private developers have complained that the consultations, which can take months or years to 
complete, slow them down. Federal agencies want their own employees to be able to make the final call on 
permits. Fish and Wildlife completes thousands of informal and formal consultations every year. 

But environmentalists say the consultations are a safety net for imperiled plants and animals. 

"This would allow federal agencies to unilaterally decide whether they need to consult with the Fish and Wildlife 
Service, and one of strengths of ESA is that it is a caution light for federal agencies to think about their actions," 
said Bob Irvin, vice president for conservation at Defenders of Wildlife. "This allows them to ignore that caution 
light." 

The proposals would not eliminate all consultations. 

FWS chief Dale Hall said the changes would allow his agency to focus its efforts on the most potentially harmful 
projects, rather than conducting reviews of projects that pose little threat. 

For example, FWS personnel have to spend the same amount of time analyzing culverts intended to free up 
fish passage as they would on roads that would cut off streams, Hall said. Under the new rules, individual 
agencies could decide to forgo a consultation with FWS but would still have to take responsibility if their projects 
do harm a protected species. 
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"We have to have the ability to put our efforts where they're needed," Hall said. "This really says to the 
agencies, 'This law belongs to all of us. You're responsible to defend it.'" 

Democrats blast proposal 

Kempthorne said he had received "encouragement from both sides of the aisle to see if we couldn't bring about 
steps that would make the Endangered Species Act more effective." But the proposal appears likely to become 
more fuel for the standoff between the Bush administration and Congress on species protection. 

Congressional Democrats blasted the proposal as a last-minute attempt at drastic changes to the law. 

"I am deeply troubled by this proposed rule, which gives federal agencies an unacceptable degree of discretion 
to decide whether or not to comply with the Endangered Species Act," said House Natural Resources Chairman 
Nick Rahall (D-W.Va.). "The administration is also attempting to adopt a new consultation process with very little 
time for the public to even be consulted. Eleventh-hour rulemakings rarely, if ever, lead to good government -- 
this is not the type of legacy this Interior Department should be leaving for future generations." 

A Rahall aide said he requested a briefing on the proposal but did not receive one. On the Senate side, 
Environment and Public Works Chairwoman Barbara Boxer (D-Calif.) is planning a letter and an oversight 
hearing on the issue, according to an aide. 

The Endangered Species Act has been mired in controversy for years, and legislative efforts to overhaul the law 
have been deadlocked. 

Landowners, developers and some state and local governments blame the law's exhaustive species protection 
requirements for delaying projects and imposing too many extra costs. But environmentalists have stiffly 
resisted change to the act, which they credit for keeping plants and animals on the brink from facing extinction. 

The Bush administration has been considering changes to regulations ever since a Republican effort to rewrite 
the law failed to gain traction in the Senate three years ago. Some of the proposed rule changes mirror parts of 
that failed legislation. 

The changes are much narrower than those in an internal draft plan that leaked to the press last year. The 
administration eventually aborted that plan after it drew ire from Democrats and threats to eliminate funding 
(E&E Daily, March 29, 2007). 

Help for roads 

While environmentalists are fighting the proposal, it would likely be a welcome change for landowners, 
developers and transportation officials who have long complained that the lengthy federal review process 
unduly slows projects. 

"The problem is the process has not been efficient; it is hard on agencies and applicants -- to the extent the 
regulations are addressing what agencies and stakeholders have noted is not an efficient process, it is useful 
and something we have sought for a long time," said Joe Nelson, a lawyer for the National Endangered Species 
Act Reform Coalition, a group for home building, timber and agriculture industries. 

The proposal could bring relief especially for the Transportation Department, where a new highway or mass 
transit project takes on average 13 years from inception to completion. 

Transportation Secretary Mary Peters last month called for a drastic overhaul to the federal transportation 
program that would drastically streamline the federal decisionmaking process. 

Reporter Josh Voorhees contributed. 
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