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By Jessica Dye

Law360,  New  York  (September  30,  2009)  --  Sens.  John  Kerry,  D-Mass.,  and  Barbara  Boxer,

D-Calif.,  on Wednesday formally unveiled the U.S. Senate's version of  landmark climate change

legislation, which proposes deeper emissions cuts than the U.S. House of Representatives' take but

leaves many of critics' biggest questions unanswered.

The Clean Energy Jobs and American Power Act takes several of the same approaches to reducing

greenhouse gas emissions and jump-starting the clean-energy economy laid  out in the House's

American Clean Energy and Security Act of 2009, which passed in June by a razor-thin 219-212

margin.

The keystone cap-and-trade system for controlling carbon emissions remains intact in the Senate

bill. However, the bill is silent on how free emissions allocations will be divvied up among industrial

polluters. House members doled out nearly 80 percent of allowances for free in their version.

The  Senate  version  proposes  a  slightly  more  aggressive  20  percent  greenhouse  gas  emission

reduction target, compared to 2005 levels by 2020, and an 80 percent cut by 2050. The House's

legislation proposed a 17 percent reduction by 2020.

It also includes a price collar for emissions allowances. Under the proposal, the U.S Environmental

Protection Agency administrator would set aside a “market stability reserve” of allowances set aside

from the annual allowance to be auctioned at a minimum set price — $28 per ton in 2012, adjusted

annually — in case demand skyrockets.

In  a nod  to  Republicans  pushing  nuclear  power  as  a clean-energy alternative,  the Senate bill

expands financing for research, training, grant and safety programs in the nuclear sector.

The  Senate  bill  would  decrease  the  amount  of  offset  credits  —  earned  by  pollution-reduction

measures and used against emission output — that can be imported from developing countries,

from 1.5 billion in the House bill to a maximum of 1.25 billion.

While  placeholder  language  suggests  there  will  eventually  be  international  trade  provisions  to
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prevent carbon leakage, including border measures, the bill does not delve into specifics, only that

such measures should be consistent with U.S. trade commitments.

The bill's sponsors said it would also build on the renewable energy standards, energy efficiency

measures and carbon-reduction infrastructure investments passed by the House. Like the House, the

Senate would give the EPA regulatory authority over greenhouse gas emissions.

“This is a security bill that puts Americans back in charge of our energy future and makes it clear

that we will combat climate change with American ingenuity,” Kerry said in a statement. “It is our

country's defense against the harms of pollution and the security risks of global climate change.”

The legislation, originally scheduled to be introduced in early September, has been delayed several

times. Drafts began circulating on Capitol Hill earlier this week.

Already, critics are lining up to take their shots.

The American Petroleum Institute, which has repeatedly denounced the House bill  as putting too

much responsibility for reductions on the oil industry with a fraction of the concessions afforded to

coal, said in a statement that the Boxer-Kerry bill  “seems to be following the pattern the House

followed, which resulted in a political bidding process that picked winners and losers.” API predicts

fuel prices will reach $4-$5 per gallon under the House bill.

Senate Republican leader Mitch McConnell of Kentucky dubbed it a “new energy tax” that would hit

consumers every time they refueled their cars or turned on their lights. Senate Energy and Public

Works  ranking  member  James  Inhofe,  R-Okla.,  pledged  to  press  Boxer  on  what  he  considers

insufficient commitments to nuclear energy, as well as planned electricity consumer rebates.

The Center for Biological  Diversity generally praised the plan, but said “much bolder action was

needed” to address climate change.

However,  Environmental  Defense Fund legislative director Elizabeth Thompson praised it as “an

important starting point to negotiate effective climate change legislation that can win 60 votes.”

Boxer has launched efforts to  begin markup in October.  The bill  must pass through six Senate

committees: Energy and Natural  Resources, Finance, Agriculture, Commerce, Foreign Relations —

chaired by Kerry, and Environment and Public Works, which Boxer chairs.

Despite  Boxer's  push,  Senate  Majority  Leader  Harry  Reid,  D-Nev.,  has  said  climate  change

legislation will likely not make it to the Senate floor before 2010.
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