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CLIMATE: Enviro group criticizes EPA exemption language in Senate bill (11/03/2009) 

Robin Bravender, E&E reporter 

The Center for Biological Diversity is angry that language curbing U.S. EPA's regulatory power was included in the 
latest version of the Senate cap-and-trade bill. 

The 959-page draft that Environment and Public Works Chairwoman Barbara Boxer (D-Calif.) released last week 
would prohibit EPA from regulating greenhouse gases as criteria air pollutants based on the emissions' effects on 
climate change. 

Many experts say that it would not make sense for the agency to regulate greenhouse gases as criteria air pollutants, 
a designation that would require EPA to establish allowable nationwide concentrations of the gases -- known as 
National Ambient Air Quality Standards (NAAQS). The House-passed bill includes a similar exemption. 

But the Center for Biological Diversity argues that Senate negotiators relinquished a critical regulatory tool. 

"NAAQS is the best tool of which I am aware to get pollution levels to where the science is telling us," said Bill 
Snape, senior counsel of the Center for Biological Diversity. He said that the authority to set ambient pollution 
levels with NAAQS could be a useful way to cap atmospheric carbon dioxide at safe levels. 

Snape worries the concession is a signal that similar compromises are coming down the pipe. "We haven't even 
started markup yet and we're giving stuff away," he said. 

David Bookbinder, chief climate counsel at the Sierra Club, said the center's view is in the minority. "We're all 
concerned that there might be attempts to weaken the useful EPA authority," he said. "But I don't see this as relevant 
to that discussion. With the exception of Bill Snape and a few others, no one wants to use the NAAQS ... at this 
point." 

Many experts agree that setting NAAQS standards for carbon dioxide would be difficult. 

"It was just so clearly designed for another purpose," said Jeff Holmstead, an industry attorney and former EPA air 
chief under President George W. Bush. 

The big problem, Holmstead said, is that CO2 concentrations are basically uniform throughout the world, so either 
the whole world is in attainment or the whole world is out of attainment. But the Clean Air Act is premised on the 
thought that there are things you can do locally to get your area into attainment, he added. 

Therefore, every state would have an obligation to reach attainment by a set date, but there would be nothing they 
could do to reach attainment. 

Additionally, Bookbinder said, establishing NAAQS for CO2 would take years, and it would likely be two decades 
before emission reductions would begin. CBD "is advocating the use of Clean Air Act authority, which would 
provide little if indeed any emissions benefits at enormous political and economic cost," he said. 



CBD has come under fire this year from other environmental groups due to its position on climate policy. The group 
is often cited as an organization that may push EPA to regulate smaller industrial sources of greenhouse gas 
emissions despite the agency's stated commitment to regulating only large facilities. CBD officials have repeatedly 
said that it has no intention to sue the agency over small sources. 

Kerry says reasonable ideas are 'on the table' 

Beyond the NAAQS exemptions, the latest Senate draft would also prohibit EPA from regulating greenhouse gases 
as air toxics, a provision that was also adopted in the House bill. But unlike the House bill -- which blocks EPA 
from requiring New Source Review and Title V operating permits from stationary sources -- the Senate version 
would allow EPA to require those permits from large industrial facilities (E&ENews PM, Nov. 2). 

The language to limit EPA's regulatory authority was added after two Democrats on the Environment and Public 
Works Committee questioned the draft bill's failure to limit EPA regulatory power under the proposed cap-and-trade 
bill. 

Asked yesterday whether he would consider further Clean Air Act exemptions in order to gain political leverage, 
Sen. John Kerry (D-Mass.), lead author of the climate bill, declined to rule it out. 

"I'm not going to negotiate publicly," Kerry said. "I'll just say that any reasonable idea is on the table, and we'll take 
a look at whatever people are talking about in the effort to get the votes necessary." 

 


