


Big Chino interests attack draft state rules, Prescott

Thursday, January 17, 2008

Numerous entities involved in Big Chino water issues are accusing the Arizona Department of Water Resources of giving Prescott
an unfair advantage in new draft rules that try to clarify how Prescott-area municipalities can use Big Chino groundwater. 

The Town of Chino Valley, two Big Chino Valley landowners, Yavapai County Supervisor Carol Springer, and the Center for
Biological Diversity submitted letters criticizing the draft rules. Work on final rules will occur this year.

"ADWR's proposal to assign an inferior priority date to Chino Valley's water supplies may irreparably harm the town and its
citizens, and it may also pit one municipality against another," wrote Bill Staudenmaier, Chino Valley's attorney from the firm
Ryley Carlock & Applewhite.

The agency has received only 10 comments on the draft rules so far, and five focused on the Big Chino issue even though the
rules affect a variety of regulations and regions throughout the state.

"Clearly, the most controversial portion of the rule would modify the Groundwater Code for the purpose of advantaging the City
of Prescott in derogation of all other landowners in the Big Chino sub-watershed," wrote Michael McNulty with Lewis & Roca
Lawyers, which represents the owners of the Chino Grande ranch in the Big Chino Valley north of Prescott.

Opponents of the rule say it would violate basic tenets of Arizona water law, which generally does not assign water rights and
priorities to groundwater. 

The rule appears to assign a 1991 priority date to Prescott's right to use Big Chino groundwater.

"The ramifications of such a policy shift would be to allow Prescott to sink a well anywhere in the Big Chino to withdraw
groundwater for exportation to the Prescott AMA, even if that means drying up wells of existing water users, even if their wells
have been used for decades," McNulty wrote.

Prescott is working with Prescott Valley to build a pipeline from Prescott's $23.5 million Big Chino Water Ranch south to the
Prescott Active Management Area (AMA), where state officials say the Prescott AMA is depleting its groundwater supplies. 

Chino Valley is working on its own pipeline with the owners of the Chino Grande ranch, who plan to pay for the pipeline
construction in exchange for proceeds from water sales in Chino Valley.

McNulty said the rule is "likely to defeat" efforts to finance the Chino Valley pipeline, putting more than $100 million worth of
water rights and infrastructure in jeopardy. That would constitute a clear taking under Proposition 207 that Arizona voters
approved last year, he said.

"The damages we foresee flowing from the department's proposal are some 20 times greater than the department's own
budget," McNulty warned. The rule could affect hundreds of unknowing property owners, he added.

While it is generally illegal to import groundwater from one basin to another in Arizona, Prescott AMA municipalities have special
rights under two sections of a 1991 law that Springer helped author when she was a state senator.

Prescott is using one portion of the law that says Prescott can import as much as 14,000 acre-feet of Big Chino water annually.
Chino Valley is using another section of the law that allows Prescott AMA municipalities to "retire" historical irrigation uses and
convert them to municipal use.

While the state's draft rules appear to give Prescott a 1991 priority date, they give no such priority to the use of water from
historically irrigated acres.

Springer said the law never meant to give Prescott any kind of priority over other groundwater users.

"For over 100 years only surface water has been regulated by a prior appropriation system while groundwater is subject to the
beneficial use doctrine," Springer wrote.

The state agency never interpreted the 1991 law to give Prescott a 1991 priority until last year when Prescott tried to amend the
law and then the rules, McNulty charged. Fellow attorney Robert Lynch, who represents former Chino Grande - then CV/CF -
ranch owner Mert Davis, made similar comments.

If any entity deserves a priority, it is the Verde River, Michelle Harrington of the Center for Biological Diversity wrote.

Scientists generally agree that the Big Chino Sub-basin supplies 80 percent of the baseflow for the Upper Verde River, which
depends almost entirely on that baseflow during the dry seasons.
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