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By Allison Grande

Law360, New York (September 14, 2009) -- A federal  appeals court has reversed a lower court's

ruling that approved the actions of the U.S Department of the Interior's Bureau of Land Management

in its agreement with now-bankrupt Asarco LLC to exchange thousands of acres of land near an

Arizona mining complex.

The U.S. Court of Appeals for the Ninth Circuit ruled Monday that the BLM didn't take a hard enough

look at the environmental consequences of the proposed land exchange, calling its evaluation that

the approval of the exchange was in the public interest “arbitrary and capricious” and finding that

this conclusion violated the Federal Land Policy and Management Act.

The BLM also  violated  the National  Environmental  Policy Act in  failing  to  conduct comparative

analyses in the preparation of its final environmental  impact statement and its record of decision

approving the land exchange, the appeals court found.

If the land exchange were not approved, Asarco would still be able to use the government-owned

land by submitting a plan of operations for BLM's approval before starting work.

Because BLM assumed that Asarco would carry out mining operations on the land regardless of the

outcome of  the proposed exchange, the agency failed to  conduct a comparative analysis of  the

environmental consequences for the different alternatives proposed, the ruling said.

Two of the three circuit court judges found this inaction to be in violation of environmental laws,

but Judge Richard C. Tallman offered a vehement dissent to his colleagues' findings.

“Today’s opinion embodies the type of judicial meddling in agency action that we intended to put to

rest in Lands Council,” Judge Tallman wrote in his dissent. “Its implications are far-reaching and

severe.  In  order  to  achieve a particular  result,  my colleagues  set the stage for  a catastrophic

collapse of the mine shaft timbers of deferential administrative law. Has anyone seen the canary?”

Representatives from both sides could not be immediately reached for comment on Monday.
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In July 2001 the Center for Biological Diversity, the Western Land Exchange Project and the Sierra

Club filed an administrative appeal and a request to stay the land exchange with the Interior Board

of Land Appeals.

When the Interior Board of Land Appeals failed to act on their request within the alloted 45-day

time frame, the groups filed suit in the U.S. District Court for the District of Arizona, accusing the

BLM of not taking into consideration the differences between Asarco's federal and private ownership

of the land.

Asarco would have more freedom to control  the land if  it privately owned the property because

federal ownership would require the company to be subjected to stricter standards and regulations

under the Mining Law of 1872, according to the ruling.

The Interior Board of Land Appeals then stayed the land change, leading to the suspension of the

federal case. In August 2004, the IBLA denied the environmental groups' appeal.

The three organizations also lost the district court case, when a federal  judge granted summary

judgment  in  June  2007  rejecting  the  groups'  challenge  to  the  proposed  land  exchange.  They

appealed to the Ninth Circuit in August 2007.

The proposed land exchange was initiated in 1999 when Asarco suggested the swap with BLM to

consolidate its holdings and support and expand its mining operations at the Ray Mine complex in

Gila and Pinal counties, Ariz.

In 1997, the parties proposed a land exchange that would convey to Asarco in fee simple 31 parcels

of public land totaling 10,976 acres. In return Asarco would convey to the BLM 18 parcels of private

land totaling roughly 7,300 acres.

The parcels of land that Asarco would gain all fell within a 50-mile radius of Ray Mine complex, with

23 of the 31 parcels located in the vicinity of the Asarco-owned mining complex.

The Ray Mine is the second-most productive copper mine in Arizona and the third-most productive

copper mine in the U.S., according to the ruling.

Asarco filed for voluntary Chapter 11 bankruptcy in August 2005 and is currently the subject of a

bidding war between former parent Grupo Mexico, based in Mexico City, and Mumbai-based Sterlite

Industries Ltd.

Attorneys from the Western Mining Action Project are representing the appellants.

Attorneys from the U.S. Department of Justice are representing the appellees.
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The appeals case is Center for Biological Diversity et al. v. DOI et al., case number 07-16423, in the

U.S. Court of Appeals for the Ninth Circuit.
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