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SAN FRANCISCO - Angry over the 
thousands of birds killed by aging 
wind turbines in the Altamont Pass, 
east of San Francisco, the Center 
for Biological Diversity decided to 
sue several wind power companies 
forviolating the public trust doctrine 
in 2005. 

The case, pitting an environmental 
group against renewable energy 
operators, not only created an unlikely 
rivalry - it also shined new light on 
the potentially powerful public trust 
doctrine as a tool for environmental 
protection. 

The public trust doctrine, which 
stems from Roman, Spanish and 
English common law, is the idea that 
natural assets should be protected 
for the public’s benefi t. The state 
Supreme Court has long recognized 
the doctrine, but it is not codifi ed in 
state law. 

The environmentalists lost their case 
at the trial level and again on appeal 
in September. Despite that, the 1st 
District Court of Appeal’s opinion in 
the case could actually encourage a 
wider use of the public trust doctrine, 

observers say. 

In the case, the court held that the 
center sued the wrong party. The center 
should have sued the government 
agency tasked with protecting the 
public trust, rather than the private 
companies directly responsible for 
the bird deaths, wrote Justice Stuart 
Pollak. 

“I think environmental groups have 
always been aware it’s a tool they have, 
but this will create renewed interest in 
looking at using the doctrine wherever 
a challenge has been brought relating 
to wildlife resources,” said Paul 
Weiland, an environmental attorney 
and partner at Nossaman in Irvine. 

The appellate court’s decision could 
encourage conservationists to invoke 
the doctrine in various situations, 
Weiland said. It could be used to 
challenge plans to deal with major 
ecological problems in the Sacramento-
San Joaquin Delta or used to fi ght 
government habitat conservation 
plans that environmentalists may see 
as too developer-friendly, he said. 

In the decision, the appeals panel also 
rejected what they called Alameda 
County Superior Court Judge Bonnie 
Sabraw’s “broad” holding that only 
the government, and not a private 

party, had the right to challenge 
destruction of wildlife under the 
public trust doctrine. The court also 
rejected defendants’ claims that 
historically, the public trust doctrine 
has only protected tidelands and 
waterways. 

“Whatever its historical derivation, it 
is clear that the public trust doctrine 
encompasses the protection of 
undomesticated birds and wildlife,” 
wrote Pollak, in the unanimous 
opinion. “They are natural resources 
of inestimable value to the community 
as a whole. Their protection and 
preservation is a public interest that 
is now recognized in numerous state 
and federal statutory provisions.” 

Justices William McGuiness and Peter 
Siggins joined Pollak in the opinion. 

That the court would “deal with the 
issue so explicitly and unambiguously 
- it’s important,” said Richard Frank, 
executive director of UC Berkeley 
School of Law’s California Center for 
Environmental Law & Policy. “It was 
an unambiguous statement that the 
public trust does apply [to wildlife] 
and if there are developers out there 
thinking that it doesn’t, they’re sorely 
mistaken.” 

While that may be the case, Richard 
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Wiebe, who represents the Center for 
Biological Diversity, said the court 
restricted the public trust doctrine as 
well. 

“It’s drawn a pretty bright line and 
said that while those birds and other 
wildlife are protected by the public 
trust, the only way to enforce that is 
a suit against the public agency and 
not against those killing the wildlife,” 
Wiebe said. 

The Center for Biological Diversity is 
seeking review at the state Supreme 
Court., Center for Biological 
Diversity v. FPL Group Inc. 2008 
DJDAR 14691. 

William Berland, who represents 
wind turbine operator FPL Group Inc. 
inthe case, said that this ruling hasn’t 
changed what relief anenvironmental 
group could get under the public trust 
doctrine. 

“It only gives them a piece of the 
package, although it gives them 
theright to sue, it offers a very limited 
remedy,” said Berland, a namepartner 
at Ferguson & Berland in Berkeley. 

Public trust cases are few and far 
between - the last major public trust 
case was decided by the state Supreme 
Court in 1983. In that case, the 
National Audobon Society accused 
the city of Los Angeles of violatingthe 
public trust by sucking large amounts 
of water from Mono Lake to supply 
the city. Birds and other wildlife were 
being harmed by the actions and the 
court sided with the environmental 
group, National Audubon Society v. 
Department of Water and Power City 
of Los Angeles Department 33 Cal.3d 
419. 

The center had hoped the case would 
force the wind power companies to 
pull out thousands of aging turbines 
dotting the Altamont Pass and replace 
them with larger and less lethal 
modern turbines. The wind farms

in the Altamont Pass date back to 
the 1980s; they appeared long before 
the current rush to build wind farms 
began as private utilities attempt to 
meet state renewable energy targets. 

The center, citing a state energy 
commission report, said updating the 
Altamont turbines could go a long 
way to cutting bird deaths in the pass 
- a pass that happens to be a prime 
hunting spot for large numbers of 
birds such as golden eagles, American 
kestrels, burrowing owls and red-tailed 
hawks. The wind companies have 
argued they went through a lengthy 
permitting process where Alameda 
County approved their operations only 
after placing numerous conditions on 
them to alleviate bird deaths. 

But with the dismissal of the public 
trust case, the wind companies’ legal 
struggles are not completely behind 
them. 

The National Audubon Society and 
nonprofi t Californians for Renewable 
Energy sued the county in 2005 
saying it violated the California 
Environmental Quality Act when 
it issued permits to the wind 
companies.

The case settled after the companies 
agreed to meet additional conditions, 
including removing specifi c turbines 
deemed most dangerous for birds. The 
settlement hit a bump this year when 
the environmental groups pulled the 
county and the wind companies into 
mediation alleging the companies 
have missed deadlines to remove the 
turbines. 

The settlement also called on the 
companies to cut bird deaths in 
half by November 2009, although a 
recent county-commissioned study 
suggested bird deaths in the pass have 
not gone down. 

The Center for Biological Diversity is 
not party to that settlement agreement 

and has stuck to its own legal strategy 
in its effort to get the wind companies 
to reduce bird deaths. And invoking 
the public trust doctrine was not 
the center’s fi rst choice in its fi ght 
- it originally sued under the state’s 
Unfair Competition Law. But that 
legal strategy was stymied after voters 
passed Proposition 64, which limited 
who could bring suits under the law. 

That sent the center back to the 
drawing board looking for a common 
law remedy, Wiebe said. 

“What you’ve seen in the last decade 
or so, you’ve seen a weakening in 
enforcement efforts by government at 
the federal level, and also at the state 
level, you’ve had courts impose limits 
on some of these statutory remedies 
and so others are becoming more 
interested in common law remedies,” 
Wiebe said. 

The public trust doctrine is fl exible 
and expansive compared to the state 
and federal endangered species acts, 
said Frank. 

“You don’t have to wait until a 
particular species is threatened with 
extinction before taking action to 
protect it,” said Frank. The court’s 
opinion could put additional pressure 
on government agencies to step up in 
their roles as public trust protectors - 
the doctrine could be used to preserve 
long term fi shing stocks or block 
plans to fi ll a wetland that provides 
bird-nesting habitat, he added. 

While some feel that its broad sweep 
can compel protection of nature 
where the laws on the books fall short, 
others believe the parameters of t he 
public trust doctrine are too vague to 
be really effective said Sean Hecht, 
executive director of the UCLA 
School of Law’s Environmental Law 
Center. 

The courts have not grappled with 
some of the big questions raised by



the public trust doctrine, Hecht 
said. Questions such as: What is the 
standard for balancing competing 
interests under the doctrine - in this 
case the benefi ts of bird protection 
with the generation of renewable 
power? Hecht said. 

The opinion “doesn’t go into how 
you fi gure out what a violation of the 
public trust is and in other cases it’s 
been a challenge to fi gure out what 
the limits, of the public trust are,” 
Hecht said. 


