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I. INTRODUCTION 

The Environmental Law Foundation ("ELF"), in its amicus curia 

brief, 1 mischaracterizes the arguments made by FPL 2 and misstates legal 

precedent in order to reach the mistaken conclusion that because no 

California case has recognized wildlife's role in the Public Trust Doctrine, 

it is a question of first impression. (Amicus Brief at pp. 1,5.) ELF uses its 

mischaracterizations and misstatements to argue that this Court should find, 

based solely upon public policy, that wildlife such as the birds at issue in 

our case should be included within the Public Trust Doctrine. (Amicus 

Briefatpp.1-2.) 

In taking this position, ELF ignores the fundamental essence of the 

Public Trust Doctrine. (FPL Brief at pp. 12-15.) The Public Trust Doctrine 

is a common law doctrine that is limited in its application to navigable 

waterways, non-navigable streams affecting navigable waterways, and 

waters subject to tidal influence (collectively "Navigable Waterways"). 

(See Golden Feather Community Assn. v. Thermalito Irrigation District 

(1989) 209 Cal.App.3d 1276, 1286-87; see also National Audubon Society 

1 Citations to the brief of amicus curiae Environmental Law Foundation are 
referenced herein as the "Amicus Brief." Citations to Respondents' Brief 
filed by FPL Group, Inc., FPL Energy, LLC, ESI Bay Area GP, Inc., ESI 
Bay Area, Inc., Altamont Power, LLC, Green Ridge Power, LLC are 
referenced herein as the "FPL Brief." Citations to Appellants' Opening 
Brief are referenced herein as "AOB." Citations to Respondents' Appendix 
are referenced herein as "RA." Citations to Respondents' Request for 
Judicial Notice are referenced herein as "RJN." Citations to Respondents' 
Responses to the Court's Request and Inquiries Dated February 1,2008, 
filed concurrently herewith by FPL Group, Inc., FPL Energy, LLC, ESI 
Bay Area GP, Inc., ESI Bay Area, Inc., Altamont Power, LLC, Green 
Ridge Power, LLC are referenced herein as the "FPL Request & Inquiry 
Response Brief." 

2 References to "FPL" collectively include FPL Group, Inc., FPL Energy, 
LLC, ESI Bay Area GP, Inc., ESI Bay Area, Inc;, Altamont Power, LLC, 
and Green Ridge Power, LLC. 
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v. Superior Court (1983) 33 Ca1.3d419, 425, 431, fn. 11,434-37.) 

Admittedly, when Navigable Waterways are hanned, and that hann also 

impacts other matters such as wildlife, ecological preservation, fishing and 

recreation, the Public Trust Doctrine, through its application to Navigable 

Waterways, may also include the wildlife and other resources that are being 

negatively impacted by hann to those Navigable Waterways. (See Golden 

Feather Community Assn., supra, 209 Cal.App.3d at pp. 1286-87; see also 

National Audubon Society, supra, 33 Ca1.3d at pp. 434-37.) 

Rather than acknowledging that the Public Trust Doctrine is limited 

in its application to Navigable Waterways, ELF argues that the Doctrine 

applies to and encompasses other matters such as wildlife, ecological 

preservation, fishing and recreation everywhere, regardless of whether 

Navigable Waterways and any resulting hann to such Navigable 

Waterways are at issue. (Amicus Brief at p. 6.) ELF's position overlooks 

the Public Trust Doctrine's well established and consistently applied limits 

- other matters such as wildlife, ecological preservation, fishing and 

recreation are included within the Public Trust Doctrine when, and only 

when, damage to such matters results from hann to Navigable Waterways. 

(See Golden Feather Community Assn., supra, 209 Cal.App.3d at pp. 1284

87; see also National Audubon Society, supra, 33 Ca1.3d at pp. 425, 431, fn. 

11, 434-37.) 

Because neither Navigable Waterways, nor hann to such Navigable 

Waterways are at issue here, the Public Trust Doctrine does not apply. The 

Doctrine simply does not extend to include injury to birds in the absence of 

harm to Navigable Waterways. 3 

3 ELF mischaracterizes FPL's position with respect to the relationship 
between wildlife such as birds and the Public Trust Doctrine. ELF asserts 
that FPL denies that the Public Trust Doctrine affords any protection to 
wildlife. (Amicus Brief at p. 1.) On the contrary, FPL acknowledges that 
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In addition to ignoring the limited scope of the Public Trust 

Doctrine, ELF incorrectly represents that no case law in California has "yet 

recognized wildlife's role in the Public Trust Doctrine." (Amicus Brief at 

p. 1.) In making this statement, ELF overlooks the holding in Golden 

Feather, which squarely addressed this issue and determined that when 

Navigable Waterways are not at issue, the Public Trust Doctrine does not 

include protection for other matters such as wildlife, ecological 

preservation, fishing, and recreation. 

ELF, after disregarding the judicial limitations of the Public Trust 

Doctrine and the holding in Golden Feather, erroneously concludes that the 

question of whether the Public Trust Doctrine applies to "non-aquatic 

wildlife" (including birds) is a question of first impression. (Amicus Brief 

at pp. 1, 5.) ELF then uses its erroneous conclusion as a platform to arguc 

that because this is a case of first impression, the Court should base its 

decision upon public policy considerations. Since this is not a case of first 

impression, and given the Golden Feather and National Audubon holdings, 

this Court does not need to reach any public policy considerations. 

Nevertheless, even if the Court takes such considerations into account, 

those factors do not support an extension of the Public Trust Doctrine to 

include other matters such as wildlife, ecological preservation, fishing, and 

recreation in the absence of harm to Navigable Waterways. 

the Doctrine affords ancillary protection for other matters such as wildlife, 
ecological preservation, fishing, and recreation, but only in cases where 
such matters are directly connected to Navigable Waterways and the h.arm 
affecting Navigable Waterways also adversely impacts the other matters at 
issue. On the other hand, if a cause of action is merely one alleging harm 
resulting from something other than damage to a Navigable Waterway, the 
Public Trust Doctrine does not apply. (See Golden Feather Community 
Assn., supra, 209 Cal.App.3d at pp. 1284-87.) 

-3

http:Cal.App.3d


II. ARGUMENT 


A. 	 THE SCOPE OF THE PUBLIC TRUST DOCTRINE DOES 
NOT INCLUDE OTHER MATTERS SUCH AS WILDLIFE, 
FISH, ECOLOGICAL PRESERVATION, AND RECREATION 
IN THE ABSENCE OF HARM TO NAVIGABLE 
WATERWAYS. 

The Public Trust Doctrine is limited in its scope and application. In 

order for the Public Trust Doctrine to apply, a Navigable Waterway must 

be at issue, and there must be some conduct that is harming it. (See Golden 

Feather Community Assn., supra, 209 CaLApp.3d at pp. 1284-87; see also 

National Audubon Society, supra, 33 Ca1.3d at pp. 425, 431, fn. 11,434

37.) Since there is no Navigable Waterway being harmed that is at issue in 

our case, even though birds are allegedly being injured, the Public Trust 

Doctrine does not apply. 

1. 	 ELF is Incorrect That the Inclusion ofWildlife Within the 
Public Trust Doctrine is a Question ofFirst Impression. 

In an effort to have this Court extend the Public Trust Doctrine to all 

birds in California regardless of whether there is a Navigable Waterway at 

issue that is being harmed, ELF broadly asserts that the question of whether 

the Public Trust Doctrine protects wildlife'is one of first impression. 

(Amicus Brief at pp. 1, 16-20.) ELF is incorrect. The question was raised 

and resolved in Golden Feather, a case in which the appellate court held 

that the scope of the Public Trust Doctrine does not include other matters 

such as wildlife, ecological preservation, fishing, and recreation when there 

are no Navigable Waterways that are being harmed which results in injury 

to such matters. (See Golden Feather Community Assn., supra, 209 

Cal.App.3d at pp. 1284-87.) 

In light of the Golden Feather holding, it is difficult to understand 

ELF's claim that a ruling as to whether the Public Trust Doctrine protects 

wildlife everywhere and under all circumstances is a question of first 
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impression. (See Golden Feather Community Assn., supra, 209 Cal.App.3d 

at pp. 1286-87.) In Golden Feather the plaintiffs brought an action under 

the Public Trust Doctrine to protect the public's rights in "fishing, wildlife 

and recreational uses" which plaintiffs claimed would be destroyed if the 

defendants were permitted to continue to divert water from a non-navigable 

waterway (a man-made reservoir) for a hydroelectric project. (See id. at p. 

1279.) Plaintiffs there argued that the Public Trust Doctrine, under 

National Audubon, included non-navigable as well as Navigable 

Waterways. (See id. at pp. 1279-80.) 

In a thorough and detailed analysis, the Golden Feather Court 

rejected plaintiffs' interpretation of the Public Trust Doctrine. (See Golden 

Feather Community Assn., supra, 209 Cal.App.3d at pp. 1280-83.) The 

appellate court concluded that because no Navigable Waterways were being 

harmed as a result of the conduct at issue, the Public Trust Doctrine did not 

include the public's interest in protecting the fishing, wildlife, and 

aesthetics associated with the harm being caused to the reservoir. (See 

ibid.) 

The court in Golden Feather specifically noted: 

There is substantial reason to conclude that the 
public trust doctrine does not extend to 
nonnavigable streams to the extent they do not 
affect navigable waters. The public trust 
doctrine is based upon public access and usage 
of navigable, waters and pursuant to that 
doctrine the public has an easement and 
servitude upon such waters. [Citation.] But the 
public has never had common access and usage 
of nonnavigable streams, and therefore the 
decisional law has been concerned only with the 
public trust doctrine as it relates to navigable 
waterways. [Citations.] 

(Golden Feather Community Assn., supra, 209 Cal.App.3d at 

p. 1284, underline added.) 
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ELF attempts to avoid the significance of Golden Feather by 

arguing that its "holding applies only to situations where there is a man 

made body of water...." (Amicus Brief at pp. 11, 17.) This narrow and 

stilted interpretation ignores the straight-forward facts and reasoning of 

Golden Feather. 

While that it is true that the Golden Feather Court noted that the 

reservoir was man-made, that fact was simply background information that 

provided an explanation as to why the reservoir was not a Navigable 

Waterway. Of particular significance was that the waterway at issue was a 

non-Navigable Waterway, not why it was a non-Navigable Waterway. 

The analysis by the court in Golden Feather confirms that in 

reaching its holding, the critical issue was whether the body of water 

central to the dispute was a Navigable Waterway, as opposed to whether the 

body of water was man-made. The appellate court focused on the 

relationship of the Public Trust Doctrine to Navigable Waterways: 

We have previously noted that the issue 
presented here was not resolved in National 
Audubon. That case involved the diversion on 
nonnavigable tributaries of a natural, navigable 
lake, and the court held that the public trust can 
be applied to protect the navigable waterway 
from harm due to the diversion of the 
nonnavigable tributaries. Due to this conclusion 
the court did not consider whether the public 
trust doctrine applies for some purposes to 
nonnavigable waters. Plaintiffs assert that the 
public trust doctrine must be extended to all 
waters within the state, whether or not navigable 
waters are affected. Defendants counter by 
arguing that the public trust doctrine is limited to 
matters impacting navigable waters. 

(Golden Feather Community Assn., supra, 209 Cal.App.3d at p. 

1283, underline added.) 

In resolving the question of whether the Public Trust Doctrine 
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applies for some purposes in the absence of Navigable Waterways, the 

Golden Feather Court stated that "[t]here is substantial reason to conclude 

that the public trust does not extend to nonnavigable streams to the extent 

they do not affect navigable waters." (Golden Feather Community Assn., 

supra, 209 Cal.App.3d at p. 1284, underline added.) 

The Golden Feather Court articulated three reasons for concluding 

that the Public Trust Doctrine does not extend to matters where a Navigable 

Waterway is not at issue. First, pertinent decisional law is concerned only 

with the Public Trust Doctrine as it relates to Navigable Waterways. (See 

Golden Feather Community Assn., supra, 209 Cal.App.3d at p. 1284.) 

Second, California's Constitution indicates that navigability is the measure 

of the Public Trust Doctrine. (See id at p. 1285.) Finally, the Golden 

Feather Court observed that the public had no "chain of title" to navigation 

and fishing in the reservoir because it was a man-made artificial body of 

water. (See id at p. 1285.) The court observed: 

As we have noted, the very essence of the 
public trust doctrine is that the people's right 
of common usage of navigable waters for 
navigation and fishing predates the State's 
acquisition of title to navigable waters and the 
soils under them. [Citations.] The people did 
not surrender their right of common usage of 
navigable waters to the state; upon admission 
to the union the state acquired title to these 
properties in trust and subservient to the public 
right of navigation and fishery. [Citations.] 
The state cannot divest itself of the trust 
obligation and any conveyance of title of such 
property to a private person is necessarily 
subject to the trust. 

(Ibid., underline added.) 

The fact that the reservoir was man-made is important in this 

analysis only because it provides an explanation as to why there could not 
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possibly be a "chain of title" argument made in Golden Feather. As the 

appellate court noted, since the reservoir was man-made and did not exist 

before California was brought into the union, no "chain of title" to a body 

of water could be established. (See Golden Feather Community Assn., 

supra, 209 Cal.App.3d at p. 1285.) 

In our case, as in Golden Feather, no "chain of title" argument can 

be made because no Navigable Waterway is being harmed. 4 Because no 

Navigable Waterway is being harmed by the conduct of FPL, the Public 

Trust Doctrine does not extend to protect the avian wildlife in the APWRA. 

(See Golden Feather Community Assn., supra, 209 CaLApp.3d at pp. 1286

87.) 

2. 	 ELF is Incorrect That the Public Trust Doctrine Protects a 
"Bundle ofInterests " Which Includes Wildlife Wherever it 
is Found. 

In another effort to avoid the limited scope of the Public Trust 

Doctrine, ELF argues that it applies to and protects a bundle of interests and 

assets that include water, fish, and wildlife wherever they may be found, 

irrespective of the source causing harm to such wildlife. (Amicus Brief at 

pp. 13, 15, 20.) That assertion files in the face of the holding in Golden 

Feather. IfELF is correct, Golden Feather would have reached an entirely 

different result. More specifically, if as ELF asserts, the Public Trust 

Doctrine applies to water everywhere, the Golden Feather Court would 

have found that because water (a reservoir) was being adversely affected, 

the Public Trust Doctrine applied. Yet the Golden Feather Court reached 

the opposite conclusion. It held that even though water was involved, 

because the water was not a Navigable Waterway, the Public Trust 

4 In Golden Feather, given that harm to a body ofwater was at issue, an 
analysis of whether there was a "chain of title" made sense. In our case, 
there is no body of water at issue, so there is simply no "chain of title" 
argument to be made. 

-8

http:CaLApp.3d
http:Cal.App.3d


Doctrine did not apply. (See Golden Feather Community Assn., supra, 209 

Cal.App.3d at pp. 1286-87.) 

Likewise if the Public Trust Doctrine, as claimed by ELF, applies to 

fish or wildlife everywhere, the outcome of Golden Feather would have 

been very different. Since fish and wildlife were being destroyed by the 

diversions of water from the reservoir in Golden Feather, the court would 

have found that the Public Trust Doctrine applied. (See Golden Feather 

Community Assn., supra, 209 Cal.App.3d at pp. 1278-79.) However, the 

appellate court did not reach that result because the Public Trust Doctrine is 

limited in its scope and application to situations where Navigable 

Waterways are being negatively impacted or harmed. 

B. 	 CONTRARY TO ELF'S CLAIM, THE PUBLIC TRUST 
DOCTRINE IS NOT BASED ON THE NEGATIVE 
COMMUNITY OF INTEREST THAT UNDERLIES THE 
STATE'S POLICE POWERS. 

ELF asks this Court to ignore Golden Feather and drastically expand 

the Public Trust Doctrine to include wildlife wherever it may be found and 

irrespective of the source causing harm to such wildlife. 5 (Amicus Brief at 

p. L) ELF attempts to make this extension appear logical by confusing the 

Public Trust Doctrine and the State's much broader police powers ("Police 

Powers") which apply state-wide. Specifically, ELF misstates the historical 

basis for the Public Trust Doctrine to create the false impression that it 

shares the same historical underpinnings as the State's Police Powers, and 

then argues that the supposed similarities between these two areas of law 

5 ELF acknowledges that that the cases cited by the Center for Biological 
Diversity ("CBD") do not support its claim that California courts have 
already extended the Public Trust Doctrine to protect wildlife wherever it 
may be found. (AOB at pp. 15-20; Amicus Brief at pp. 1, 14, fn. 34.) As 
set forth in FPL's Respondents' Brief, those cases are inapposite because 
they involve the State's expansive police powers to regulate, protect, and 
conserve wildlife. (FPL Brief at pp. 18, 20-23.) 
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make it logical to expand the Public Trust Doctrine to be as broad as the 

State's Police Powers to regulate, protect, and conserve wildlife. (Amicus 

Brief at pp. 5-8,29-30.) In reality, the Public Trust Doctrine and the State's 

Police Powers are distinct concepts that should not be merged. 

1. 	 The Public Trust Doctrine is Separate and Distinct from the 
State's Police Powers. 

As set forth in the FPL Brief, the Public Trust Doctrine and the 

State's Police Powers are separate and distinct concepts with different 

historical foundations. (FPL Brief at pp. 18-20.) The Public Trust Doctrine 

is rooted in concepts of ownership and the passage of title to Navigable 

Waterways from sovereign to sovereign, and in some cases, from sovereign 

to private owner. (FPL Brief at pp. 18-20.) The Public Trust Doctrine is 

limited in its scope and application to situations where Navigable 

Waterways are being negatively impacted or hanned. 

In contrast, the State's broad Police Powers to regulate, protect, and 

conserve wildlife are based on virtually the exact opposite of the property 

concepts that underlie the Public Trust Doctrine. Police Powers derive 

from a "negative community ofinterest" that exists by virtue of the fact that 

nobody can own wildlife not yet reduced to possession. (FPL Brief at pp . 

. 18-20.) ELF ignores this historical distinction so that it can base its 

argument for expanding the Public Trust Doctrine on the false reasoning 

that the concepts underlying these two distinct legal principles are similar, 

and are therefore interchangeable. 

2. 	 The Public Trust Doctrine's Historical Underpinnings are 
Unlike the Historical Underpinnings ofthe State's Police 
Powers. 

ELF argues that the Public Trust Doctrine in California is not 


derived from the Public Trust Doctrine as it evolved through English 


common law, but rather, from the Roman concept of the Public Trust 


I
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Doctrine as it passed through Spain, Mexico and, supposedly, through the 

Treaty of Guadalupe Hidalgo to California. (Amicus Brief at pp. 5-6.) 

ELF makes this argument in order to separate the Public Trust Doctrine 

from the property concepts that form the core of its common law basis. 

According to ELF, the California "strain" of the Public Trust Doctrine is 

based on the notion that nobody owns the.Navigable Waterways or the 

resources contained within them, just as the State's Police Powers to 

regulate, protect and conserve wildlife derives from the fact nobody owns 

wildlife not yet reduced to possession. (Amicus Brief at pp. 5-8.) 6 Based 

on these falsities, ELF goes on to argue that it is "eminently logical" to 

extend the Public Trust Doctrine so that it is as broad as the State's Police 

Powers because both doctrines are quite similar. (Amicus Brief at pp. 29

30.) 

Of course, the problem with this argument is its premise. The Public 

Trust Doctrine is not, as ELF contends, based on the non-ownership of 

Navigable Waterways and the resources contained within them. California 

courts hold that the Public Trust Doctrine is derived from English common 

law and is based on property concepts, not the negative community of 

interest underlying the State's Police Powers. Indeed, the Supreme Court 

consistently traces the origin of the modem Public Trust Doctrine to 1850 

when California acquired "title" to Navigable Waterways upon its 

admission to the Union subject to a preexisting public "easement." (See 

City ofBerkeley v. Superior Court (1980) 26 CaL3d 515,521; see also 

Marks v. Whitney (1971) 6 CaL3d 251, 258-59, th. 5; see also City ofLong 

6 Summarizing this aspect of its argument, ELF writes that "[j]ust as the 
police power is not tied to notions ofproperty or ownership but to an 
understanding of the powers and obligations of the sovereign, so too assets 
and interests found in the Public Trust are there not by virtue of ownership 
but because they are in fact owned by no one." (Amicus Brief at pp. 7-8.) 
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Beach v. Mansell (1970) 3 Ca1.3d 462,485.) Likewise, the appellate 

court's refusal to extend the doctrine in Golden Feather was based in part 

on the fact there was no similar "chain of title" connecting that man-made 

body of water to some preexisting public easement. (See Golden Feather 

Community Assn., supra, 209 Cal.App.3d at p. 1285.) 

In National Audubon, the California Supreme Court acknowledged 

that some commentators have argued that the Spanish concept of the public 

trust provides an independent basis for the Public Trust Doctrine in 

California, but the Supreme Court did not adopt that reasoning. (See 

National Audubon, supra, 33 Ca1.3d at p. 434, fn. 15.) Instead, the Court 

traced the origin of the Public Trust Doctrine to the English common law 

and reiterated the Public Trust Doctrine's foundation in property law. The 

Court stated: 

'By the law of nature these things are common 
to mankind - the air, running water, the sea and 
consequently the shores of the sea.' (Institutes 
of Justinian 2.1.1.) From this origin in Roman 
law, the English common law evolved the 
concept of the public trust, under which the 
sovereign owns 'all of its navigable waterways 
and the lands lying beneath them "as trustee of 
a public trust for the benefit of the people.'" 
[Citation and footnote.] The State of California 
acquired title as trustee to such lands and 
waterways upon its admission to the union 
[citation]; from the earliest days [citation] its 
judicial decisions have recognized and enforced 
the trust obligation. 

(National Audubon, supra, 33 Ca1.3d at pp. 433-434, underline 

added, citations and footnote omitted.) 7 

7 Borax Consolidated v. City ofLos Angeles (1935) 296 U.S. 10, 
underscores the fact the Public Trust Doctrine in California, like the 
doctrine elsewhere, is based on the same property concepts that formed the 
basis for the doctrine at common law and that the Treaty of Guadalupe 
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Thus, there is no basis for ELF's claim that California has a separate 

strain of the Public Trust Doctrine derived from Roman law as opposed to 

the English common law, or its claim that the Public Trust Doctrine is 

based on the same negative community of interest that underlies that State's 

Police Powers to regulate, conserve and protect wildlife. 

3. 	 The Public Trust Doctrine Does Not Encompass "All Fish 
Wherever They May be Found." 

ELF contends it is reasonable and logical to extend the Public Trust 

Doctrine to directly protect wildlife wherever it may be found because the 

Doctrine already protects other resources that cannot be owned (e.g., fish) 

wherever they may be found. (Amicus Brief at pp. 11-14, 20-21, 29-30.) 

This argument is patently wrong and misleading. Golden Feather rejected 

this exact contention; that the Public Trust Doctrine encompasses fish or 

wildlife in the absence ofharm to Navigable Waterways. (See Golden 

Feather Community Assn., supra, 209 CaLApp.3d at pp. 1286-87.) 

Furthermore, even within the context ofNavigable Waterways, it is 

not entirely accurate to claim that the Public Trust Doctrine applies to 

resources that cannot be owned. The Doctrine applies to a Navigable 

Waterway itself, a resource that can be owned and in fact is owned or held 

in trust by the sovereign. The protection afforded to wildlife within a 

Navigable Waterway is further limited: In cases where there is some 

instrumentality that harms both the Navigable Waterway and the wildlife 

within it, the Public Trust Doctrine provides ancillary protection to the 

wildlife. On the other hand, if there is no harm to a Navigable Waterway 

itself, the Doctrine includes wildlife and other resources when, and only 

when, harm to such resources results from damage to Navigable 

Hidalgo does not alter the contours of the Doctrine or apply at all except in 
cases of overlap between the Public Trust Doctrine and specific land grants 
by the Spanish or Mexican governments. (See Borax Consolidated, supra, 
296 U.S. at p. 26, citations omitted.) 
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Waterways. (See Golden Feather Community Assn., supra, 209 

Cal.App.3d at pp. 1284-87.) 

C. 	 THE PUBLIC TRUST DOCTRINE'S SCOPE SHOULD NOT 
BE EXPANDED TO SUPPORT A PRIVATE CAUSE OF 
ACTION ARISING FROM HARM TO BIRDS IN THE 
ABSENCE OF HARM TO NAVIGABLE WATERWAYS. 

ELF asks this Court to extend the Public Trust Doctrine to support a 

private cause of action to protect birds that are being harmed within the 

Altamont Pass Wind Resource Area ("APWRA") , despite the fact that 

neither Navigable Waterways, nor harm to such Navigable Waterways are 

at issue. (Amicus Brief at p. 1.) There is no need to expand the Public 

Trust Doctrine because the government has all the legal tools necessary to 

fully protect such migratory birds if it believes action is necessary. 

Furthermore, the voters of California have expressed their intent, as 

reflected by Proposition 64, discouraging lawsuits by private parties who 

have not suffered an actual loss of money or property when there are 

governmental remedies available to the State. The expansion ELF seeks 

would unleash an unmanageable flood ofprivate lawsuits which is exactly 

the type of litigation that Proposition 64 was intended to curtail. 

1. 	 An Effective Statutory Framework Currently in Effect 
Authorizes the State to Protect Migratory Birds. 

It is mistaken for ELF to suggest that an expansion of the Public 

Trust Doctrine is necessary to protect the migratory birds at issue in the 

instant action. Numerous statutes already give many California 

governmental agencies discretionary enforcement power to protect such 

wildlife. (See, e.g., Fish & Game Code, §§ 711.7, subd. (a), 1801-02,2014, 

2583, 12000 et seq.; see also Golden Feather Community Assn., supra, 209 

Cal.App.3d at p. 1282 [there was ample statutory power by which the State 

could act to control the diversion of water and could address the concerns 

raised by plaintiffs].) The State can enforce these wildlife protection 
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statutes if it believes, under a given set of circumstances, that it is necessary 

and appropriate. (FPL Brief at pp. 25-26 [discussing the comprehensive 

statutory framework currently in place].) 

Alternatively, the State may forego enforcement proceedings and 

work with any and all parties involved to balance mUltiple environmental 

goals in order to reach a resolution. That is precisely what the State, in the 

exercise of its discretion, has elected to do here. The California 

Department of Fish and Game participated in the Wind Power Working 

Group created by the County of Alameda during the conditional use permit 

("CUP") renewal process and gave its input during the settlement of the 

California Environmental Quality Act ("CEQA") cases. (RA 116; RJN 2

8.) The California Attorney General's Office is monitoring progress. (RA 

89-92.) 

This is a proper exercise of discretion that should not be disturbed. 

(See Alaska Fish & Wildlife Federation and Outdoor Council, Inc. v. 

Dunkle (9th Cir. 1987) 829 F.2d 933,938 [discretion vested in the U.S. 

Fish & Wildlife Service to enforce the Migratory Bird Treaty Act precludes 

federal court review ofMBTA enforcement decisions].) Alameda County 

established a comprehensive framework for scientific analysis and 

considering the input of all interested stakeholders. (FPL Request & 

Inquiry Response Brief at § (III)(A)(2).) The CEQA Settlement Agreement 

carries that framework forward and provides for further scientific review, 

mid-course corrections in the event the agreed-upon targets are not met, 

mandatory mediation of disputes, and as a last resort judicial enforcement. 

(RJN 2-8.) It is therefore entirely reasonable for enforcement agencies to 

take a '"wait and see" approach before instituting enforcement proceedings. 

Since regulatory and enforcement agencies are involved and there is 

a viable framework for continuing to address this very complex issue, it is 

unnecessary for the Court to expand the scope of the Public Trust Doctrine 
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to include birds where no Navigable Waters are being harmed. (See 

Golden Feather Community Assn, supra, 209 Cal.App.3d at p. 1282 

[noting that the concerns of the could be addressed through administrative 

procedure before the Water Board].) In fact, further judicial intervention at 

this juncture would be inappropriate. (FPL Request & Inquiry Response 

Brief at §§ (III)(A), (B).) 

2. 	 California Voters Have Issued a Mandate Discouraging 
Environmental Lawsuits by Private Parties Who Have Not 
Suffered an Actual Loss oJllfoney or Property. 

On November 2, 2005, the voters of California adopted Proposition 

64 which amended California Business & Professions Code sections 17203 

and 17204. Following Proposition 64's ratification by the voters, a private 

party is prohibited from suing a business on behalf of the general public 

under California's Unfair Competition Law (the "UCL"), as set forth in 

Business & Professions Code sections 17200 et seq. Additionally, a private 

party who pursues a UCL action individually must have suffered an actual 

loss ofmoney or property in order to initiate a UCL cause of action. The 

voters' intent in adopting Proposition 64 is clear and unambiguous; transfer 

enforcement of the UCL from private to public prosecutors in order to end 

private enforcement of laws, including environmental statutes, through the 

UCL. (FPL Brief at pp. 26-28 [discussion of Proposition 64]; see also 

Californians for Disability Rights v. Mervyn's, LLC (2006) 39 CaL4th 223, 

228-29 ["[o]nly the California Attorney General and local public officials 

... [are] authorized to file and prosecute actions on behalf of the general 

public...]".) 

To expand the Public Trust Doctrine as suggested by ELF, allowing 

private parties such as CBD who have suffered no actual damages, to sue 

for environmental claims arising from non-navigable waterways 

irrespective of the source causing harm to such wildlife would undermine 
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the recently expressed intent of California's voters. 

3. 	 Expanding the Scope ofthe Public Trust Doctrine Would 
Pave the Way for a Potential Flood ofPrivate 
Environmental Lawsuits. 

Should the Court now enlarge the Public Trust Doctrine to permit 

private litigants to do what is no longer permitted under the DCL (i.e., 

giving all private citizens the right to challenge environmental decisions 

and impose the remedies they favor) one can anticipate a flood of 

environmental lawsuits that seek to bypass governmental efforts to balance 

multiple environmental goals and instead promote certain environmental 

interests at the expense of others. The procedural history of the present 

litigation underscores this danger. 

CBD participated in the collaborative process set up by the County 

ofAlameda and objected to the conditional use permits issued by the 

Counties. However, instead ofjoining other environmental litigants in 

challenging the County ofAlameda's decision in the related CEQA actions, 

CBD opted instead to pursue this lawsuit. Now, it seeks a reversal of the 

dismissal order so that it can invoke the Public Trust Doctrine to trump the 

CEQA Settlement Agreement and impose the remedy it desires rather than 

the existing, collaboratively-fashioned remedy. 

The Public Trust Doctrine, with its well-defined scope and purpose, 

should not be transformed into a wide ranging procedural vehicle for 

particular environmental groups seeking to promote certain environmental 

goals at the expense of others. 8 

8 None of the out-of-state authority cited by ELF supports its argument. 
State v. Bartee (Tex.Ct.App. 1994) 894 S.W.2d 34 (Amicus Brief at p. 21), 
In re Stuart Transp. Co. (B.D.Va. 1980) 495 F.Supp.38 (Amicus Brief at p. 
27), State v. Gillette (Wash.CLApp. 1980) 621 P.2d 764 (Amicus Briefat p. 
25), describe the Police Powers of the state, not the Public Trust Doctrine. 

Arnold v. Mundy (1821) 6 N.J.L. 1 [1821 WL 1269] is inapposite for 

-17

http:F.Supp.38


III. CONCLUSION 

The Public Trust Doctrine is very limited in its scope and 

application. It applies only when there is a Navigable Waterway that is 

being harmed. Since there is no Navigable Waterway at issue in our case 

that is being harmed by the conduct ofFPL, the Public Trust Doctrine 

cannot be expanded to include avian wildlife within the APWRA. 

Contrary to the claim of ELF that this is a case of first impression, 

the issue of whether the Public Trust Doctrine applies to wildlife when 

there is no Navigable Waterway being harmed was decided in Golden 

Feather. The appellate court in that case made it clear that even though 

wildlife was being harmed, no cause of action pursuant to the Public Trust 

Doctrine could be established because the wildlife was unrelated to a 

Navigable Waterway that was being harmed by the conduct of the 

defendants. 

two reasons. (Amicus Brief at p. 26.) First, the case involves the 
applicability of the Public Trust Doctrine to Navigable Waterways, and 
does not address the applicability of the Doctrine to wildlife disconnected 
from Navigable Waterways. Second, the portion of that decision cited by 
ELF stating that "wild beasts" are "common property" does so in 
background language to illustrate a distinction between private and public 
property in generaL In noting that general distinction, the Court does not 
purport to define the contours of the Public Trust Doctrine, let alone extend 
the Doctrine beyond its historically limited contours. (See Arnold, supra, 6 
N.lL. at p. 71 [1821 WL 1269, *49].) 

Owsichek v. Alaska Guide Licensing and Control Board (Alaska 
1988) 763 P.2d 488 is no more helpful to ELF. (Amicus Brief at p. 27.) 
The holding in that case is based on "the common use clause" of the Alaska 
Constitution, not the public trust doctrine. (See Owsichek, supra, 763 P.2d 
at p. 496.) 

-18



The trial court properly dismissed CBD's lawsuit because it failed to 

state a cause of action under the Public Trust Doctrine, and this Court 

should sustain the trial court's judgment. 
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