
 

 

 
February 27, 2013 
 
Via Email and Federal Express Overnight Delivery 
Compact Disks of Attachments Provided with Hard Copy 
 
Mr. Mark Nechodom, Director 
California Department of Conservation 
801 K Street, MS 24-01 
Sacramento, CA  95814 
 
Mr. Tim Kustic, Supervisor 
Division of Oil, Gas, and Geothermal Resources 
California Department of Conservation 
801 K Street, MS 18-05 
Sacramento, CA 95814 
 
Email: comments@conservation.ca.gov 
 
Dear Director Nechodom and Supervisor Kustic, 
 
 Thank you for the opportunity to provide comments on the California Department 
of Conservation’s Division of Oil, Gas, and Geothermal Resources’s (“DOGGR,” or the 
“Division”) “discussion draft” of regulations (the “Discussion Draft”) covering hydraulic 
fracturing (“fracking”) operations in California.  These comments supplement our August 
9, 2012 comment letter and its attachments, which are hereby incorporated by reference.  
These comments are submitted on behalf of the Center for Biological Diversity and our 
tens of thousands of California members and supporters that have a vital interest in 
preventing fracking-related damage to life, health, property, climate, and the precious 
natural resources of California. 
 
 As discussed below, the Discussion Draft regulations would not protect 
Californians from the harmful effects of fracking nor bring the Division into compliance 
with the provisions of the Public Resources Code and the California Environmental 
Quality Act (CEQA).  As oil companies gear up to frack the 15 billion barrels of oil in 
the Monterey Shale, a fracking boom threatens to pollute our air and water and disrupt 
California’s efforts to fight climate change.  In light of the serious and far-reaching 
damages that fracking can wreak on California, we urge the Division to replace its 
inadequate regulatory proposal with a simple fracking prohibition.  The Division has 
clear authority to prohibit fracking pursuant to Public Resources Code § 3106.  This is the 
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only prudent course to protect our health and environment and continue the transition to a 
clean energy economy. 
 

INTRODUCTION AND SUMMARY OF COMMENTS 
 

Fracking injects enormous volumes of water and dangerous chemicals 
underground to blast open rock formations so that otherwise inaccessible oil and gas can 
flow through the newly created fissures to a production well.  Although many hundreds 
of wells have been fracked in California in recent years, the Division has failed to 
monitor or supervise the practice, and currently does not even require notice of when and 
where fracking occurs.  The Division has also failed to apply the permitting, testing, 
reporting and other requirements of California’s existing underground injection control 
(“UIC”) program to fracking operations, even though fracking plainly constitutes 
underground injection, and even though the UIC program would impose at least some 
safeguards on the practice.  See 14 CCR 1724.6-.10.  Moreover, the Division has failed to 
conduct critically important environmental review of fracking’s impacts, as required by 
the California Environmental Quality Act.  In short, the Division has left industry in 
complete control of how, where, and when to frack.  As noted in our previous comments, 
the current situation is illegal, unsafe and unacceptable.  The Division must bring itself 
into compliance with existing laws as quickly as possible and must not allow fracking to 
continue to spread throughout the state in violation of state oversight and disclosure 
requirements. 

 
Although we are pleased to see that the Division has finally begun the process of 

addressing the many immediate and long-term dangers of fracking, the Discussion Draft 
falls far short of what is necessary.  Fracking endangers our air, water, wildlife, climate, 
communities and public health.  Fracking can utilize hundreds of toxic, carcinogenic and 
otherwise dangerous substances.  Serious impacts, including surface water and 
groundwater contamination, air pollution, and induced earthquakes, have been 
documented as fracking has expanded in other areas of the country.  Now, fracking is 
poised to expand dramatically in California as well.  Because the latest fracking 
techniques allow fossil fuel extraction to move into areas where oil and gas could not 
previously be recovered, fracking threatens to engulf even larger portions of the state and 
expose them to all the ills and injuries fossil fuel extraction entails.   

 
Crucially, opening the unconventional petroleum resources of the Monterey Shale 

would commit California to additional, accelerating and intense fossil fuel development 
and use just when we must transition as rapidly as possible to clean energy.  The excuse 
some proffer for fracking – that it increases supplies of natural gas, a fossil fuel that can 
have a smaller carbon footprint than oil or coal, depending on how it is produced – does 
not apply to California’s coming fracking boom:  the Monterey Shale contains some 15 
billion barrels of oil, equating to some 64% of the technically recoverable shale oil in the 
continental United States.  It is oil, not natural gas, which will primarily be extracted.  
The huge greenhouse gas impacts of combusting the Monterey Shale’s oil will be 
exacerbated by the highly energy-intensive processes required to blast water deep 
underground to shatter rock formations.  California should direct its considerable 
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resources towards the development of renewable energy rather than foster ever-greater 
reliance on oil, the extraction of which fouls our planet, water and air, and puts our health 
at risk, and the continued combustion of which will change our climate beyond repair.   

 
As is discussed in more detail below, the Discussion Draft regulations suffer from 

the following major defects:   
 
1.  The regulations purport to exempt all fracking, including fracking with diesel, 
from the reach of California’s Underground Injection Program, eliminating protections 
that would otherwise apply and violating the Federal Safe Drinking Water Act. 
 
2.   The scope of the regulations and procedures are far too narrow to protect 
Californians and our natural resources from fracking’s serious adverse effects, and would 
lead to continued non-compliance with the Division’s duties under the Public Resources 
Code and California Environmental Quality Act.  
 
3.  The provisions for pre-fracturing notice to the Division and other agencies do not 
provide for the collection and disclosure of the information necessary for meaningful 
consideration of the impacts of fracking. They do not provide for the collection of 
baseline data. The regulations do not require direct notification to the public of fracking, 
nor any meaningful public participation or input into the decision-making process.   
 
4.  The regulations do not establish substantive standards for the protection of air, 
water, and other resources, nor adequate verification or enforcement mechanisms. 
 
5.  The regulations do not establish adequate monitoring requirements before and 
after fracking. 
 
6.  Under the regulations, the Division would not obtain data concerning chemicals to 
be used during the fracking process that is necessary to reach an informed decision on 
whether fracking should occur.  The public would not learn what chemicals have been 
used until after fracking had occurred, if at all. The information would be disclosed to the 
public only via the industry-funded FracFocus website, which does not allow information 
to be searched or aggregated, and which provides no assurance of data integrity or data 
preservation. 
 
7.  The regulations propose an unacceptable procedure for dealing with industry-
claimed trade secrets which sacrifices protection of public health and the environment to 
trade secret claims.  The Division would not even collect information claimed to be a 
trade secret unless the Division deems it necessary for an investigation or to respond to a 
spill or accident.  Health care professionals treating patients with fracking-related injuries 
would need to request the information from the holder of the claimed trade secret, and 
agree to keep it confidential. There is no mechanism to ensure that even then it would be 
provided in a timely manner. 
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8.  The regulations provide no adequate protection for California’s scarce water 
resources or air quality, or from the risk of induced earthquakes.    

 
The Division has clear authority to prohibit fracking pursuant to Public Resources 

Code § 3106.  In light of the serious and far-reaching short- and long-term damages that 
fracking can wreak on California, we continue to urge the Division to replace its 
inadequate regulatory proposal with a simple prohibition on fracking.   
 

COMMENTS ON THE “DISCUSSION DRAFT” REGULATIONS 
 

The overriding public policy, and statutory duty, set forth in the pertinent 
provisions of California’s Public Resources Code is the command that oil and gas 
extraction must be conducted so as to prevent, as far as possible, “damage to life, health, 
property, and natural resources . . . and damage to underground and surface waters 
suitable for irrigation or domestic purposes by the infiltration of, or the addition of, 
detrimental substances.”  Pub. Res. Code §3106(a).  As detailed in these comments, the 
Discussion Draft fails to accomplish this task.  For example, the Discussion Draft omits 
entirely any effort to gather data about, evaluate and review the dangers to and 
detrimental effects of fracking on the environment and the communities exposed to these 
industrial operations, as is required by both the Division’s Public Resource Code and by 
CEQA; it does nothing to protect air quality, even though the problems of fugitive 
emissions from the well heads, air pollution caused by the industrial machinery and 
vehicle fleets needed to frack wells, and potential silica exposure have been well-
documented; and there are no or insufficient requirements for explicit, verifiable and 
monitored safety procedures to protect surface and ground water from contamination, 
such as a requirement to install, test and verify the sufficiency of cement casings covering 
the entirety of the well bore and strong enough to withstand maximum fracture pressures.  
These and other shortcomings must be remedied, as discussed below. 
 
I.   The New Regulations Must Build Upon California’s Underground Injection 
Program and Comply with the Federal Safe Drinking Water Act 
 

The Discussion Draft attempts to take fracking out of California’s UIC program 
by stating that “[w]ell stimulation operations, including hydraulic fracturing, are not 
underground injection or disposal projects and are not subject to Sections 1724.6 through 
1724.10.”1 Discussion Draft §1781. Fracking, which consists of the subsurface injection 
of large amounts of water and other substances, currently falls within that program, 
which covers “any subsurface injection or disposal project.”  CCR §1724.6 (emphasis 
added).  The Division’s failure to date to apply these regulations to fracking activities 
violates those regulations.  Instead of attempting to cure this violation by removing 
fracking from the UIC program, new regulations should start from the UIC program 
baseline and improve and expand upon it to address fracking’s additional and severe 
inherent risks.   

                                                 
1  Because hydraulic fracturing is undergoing rapid technological advances, the Division should define 
hydraulic fracturing not narrowly, as it does in section 1780(c) of the Discussion Draft, but as broadly as 
possible. 
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In addition, the section as drafted is illegal under federal law.  The federal Safe 

Drinking Water Act, 42 U.S.C. §§300h-300h-5 (“SDWA”), requires the regulation of 
underground injection of fluids (solids, liquids and gases) so as to protect underground 
sources of drinking water, see 42 U.S.C. § 300h.  Under California’s April 1981 primacy 
agreement with EPA, California assumes primary responsibility for enforcing the SDWA 
requirements and must regulate underground injections in a manner that, at a minimum, 
is as protective of underground water as the SDWA, 42 U.S.C. §300h(b).  The SDWA 
was amended in 2005 through what is known as the “Halliburton loophole” to remove 
some forms of fracking from the reach of federal law;2 however, the SDWA continues to 
require the regulation of hydraulic fracturing using diesel as an underground injection 
activity, 42 U.S.C. §300(a)(d).  Thus, section 1781 of the Discussion Draft, which 
purports to remove hydraulic fracturing regardless of the fluids used from California’s 
UIC program, violates California’s primacy agreement, and would leave such operations 
in violation of the SDWA.   

 
At the February 19, 2013, public workshop in Los Angeles, Department of 

Conservation staff counsel Justin Turner stated that the Division is aware of this problem 
and is “in dialogue” with EPA about it.  Division staff also stated that the intent of section 
1781 is not to remove other underground injection methods, such as cyclic steaming, 
from the reach of the UIC program.  If so, the current draft language (“[w]ell stimulation 
operations, including hydraulic fracturing, are not underground injection or disposal 
projects and are not subject to Sections 1724.6 through 1724.10”)  does not accomplish 
this result, as it would  sweep these additional underground injection programs into the 
proposed UIC program removal.  Any attempt to remove cyclic steaming, steam 
flooding, water flooding and other underground injection methods would violate the 
SDWA and California’s primacy agreement. 

 
In any event, the Discussion Draft would move us precisely in the wrong 

direction.  More rather than less regulatory oversight is urgently needed.  There is no 
reason to take any type of underground injection method, be it fracking, cyclic steaming 
or yet-to-be devised future methods of injection-based extraction methods out of the UIC 
program and the minimum safeguards it provides.  To the contrary, the current UIC 
program should be used as the regulatory foundation to which specific and detailed new 
protections are added.  The Division should strike §1781 in its entirety.  
 
II.  The Scope of the Regulations and Review Procedures Set Forth in the Discussion 
Draft is Unlawfully Constrained 

 
A.  The Narrow Scope of the Discussion Draft Regulations Conflicts with the 

Division’s Duties Pursuant to the Public Resources Code 
 
The Division’s current practice of failing to track, monitor or require the 

submission of any information relating to fracking prior to the approval of a Notice of 

                                                 
2  California did not amend its own, independent UIC program to incorporate the “Halliburton loophole.”  
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Intent to commence drilling operations is an egregious violation of both the Public 
Resources Code and the California Environmental Quality Act.  Rather than use this 
rulemaking process to correct these problems, however, the Discussion Draft appears 
designed to perpetuate them.  Most notably, the scope of the regulations is extraordinarily 
narrow, and the procedures contemplated are incompatible with fulfilling the Division’s 
mandates and protecting the public. 

 
It is clear from both the Discussion Draft and statements by staff at the February 

19, 2013, Public Workshop that the intended scope of the regulations is irrationally and 
impermissibly narrow.  The Division proposes certain requirements for pre-fracking 
notification and testing, and a number of monitoring tasks, but the Discussion Draft 
contains no standards for air, water, climate, seismic, community and other impacts.  For 
example, agency staff comments at the February 19 Workshop confirmed that the 
Division does not intend to address what chemicals may be used in the process, what the 
impacts of water use and water disposal will be, and what air pollution will be generated.  

 
The Division sought to justify these failures, in part, by denying responsibility for 

or jurisdiction over these and other issues.  While it is true that other state and local 
agencies also have jurisdiction over some of fracking’s many adverse consequences, their 
obligations do not excuse the Division from complying with its own.  The Division 
cannot accomplish its charge to prevent “damage to life, health, property, and natural 
resources . . . and damage to underground and surface waters suitable for irrigation or 
domestic purposes by the infiltration of, or the addition of, detrimental substances” with 
its eyes firmly shut to the majority of fracking’s impacts. Pub. Res. Code §3106(a).  The 
Division’s current approach creates huge gaps that leave many major fracking impacts 
unregulated.   

 
 Further, the Division cannot fulfill its mandate to prevent, as far as possible, 

damage to life, health, property and the environment as long as it continues to rely nearly 
exclusively on well operators to perform certain (limited, ill-defined and insufficient) 
tasks, without explicit reporting or verification obligations imposed on operators, and 
without the Division’s own review, approval, monitoring and verification.  In essence, 
many aspects of the Discussion Draft are a blueprint for industry self-regulation, 
abdicating the Division’s essential duties.  For example, the Discussion Draft would 
request some minimal pre-fracking information and notification, but does not set forth an 
actual permitting or approval process.  As stated by Division staff at the February 19 
Workshop, “there is no approval, there is just notification.”  When pressed as to how the 
Division would ensure compliance even with its minimal proposals or the overall safety 
of fracking operations, Chief Deputy Director Marshall stated that if the information 
provided on the DOGGR HF1 form did not give assurance to the agency that fracking 
could be performed safely, the form would “not be deemed complete.”  That, of course, is 
an utterly unworkable proposal, lacking, inter alia, notice of the deficiency, defined 
standards for agency review, approval, transparency, meaningful public participation or 
criteria for appeal. 
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A prerequisite necessary to begin to remedy these shortcomings is to reverse the 
manner in which oil and gas well operation permits are approved.  At present, operators 
fill out a pre-printed form to give “notice of intent” (“NOI”) to drill or rework a well.  
The form asks for limited data, and seeks no information whatever about whether a well 
will be fracked.  If the agency fails to respond to the notice of intent within 10 days, the 
permit is deemed approved under Pub. Res. Code §3203(a).  The reverse must and can 
happen without the need for revision of section 3203(a).  The Division must simply 
communicate that its “response” to NOIs seeking to frack a well – whether 
communicated as part of new regulations, the pre-printed form, on its web site, by letter 
sent within 10 days of receipt of the NOI or by other means – is that no well may be 
fracked unless the Division has received and reviewed all material required and has 
issued a specific, written permit allowing the activity to go forward. This requirement 
must be followed not only for new or exploratory wells but also for existing wells to be 
fracked.  

 
B.  The Discussion Draft Conflicts with the Division’s Obligations Pursuant 

to the California Environmental Quality Act 
 
The Discussion Draft must also be modified to be compatible with the Division’s 

responsibilities under CEQA, California’s safety net for protection of our air, water, 
wildlife and public health.  The critical need for full and thorough CEQA review is 
demonstrated by the current situation.  The Division’s failure to adhere to CEQA’s 
requirements has resulted in a failure of that safety net to inform Californians of the 
dangers and impacts of the Division’s de facto fracking approvals.  

 
The Division must conduct full CEQA review of its oil and gas program overall, 

of the impacts of fracking statewide, and of the impacts of fracking on a regional and 
site-specific basis.  The importance of this review and disclosure cannot be over-
emphasized.  Californians and our environment are at risk of both acute and long-term 
harms from fracking.  While some problems may be detected immediately, others, 
including exposure to chemicals which cause cancer and reproductive impacts, may take 
decades to manifest themselves.  The public must have full and accurate information 
prior to the Division’s approval of any additional permits that allow fracking to occur 
without the necessary safeguards.   

 
From start to finish, the Discussion Draft is entirely inconsistent with the 

Division’s CEQA obligations.  The Discussion Draft must be revised so as to ensure 
compliance with CEQA, rather than frustrate it.  First, the Division’s receipt of 
notification that an operator intends to frack a well must trigger the initiation of both a 
permitting process pursuant to the Division’s Public Resources Code responsibilities and 
an environmental review process pursuant to CEQA.  The Division must obtain all the 
information necessary to determine whether to conduct an Initial Study or proceed 
directly to the preparation of an EIR.  The Division must comply fully with CEQA’s 
requirements to disclose and analyze all of the potential environmental impacts of the 
project’s approval in the appropriate CEQA document, and to mitigate to the extent 
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feasible all of the project’s significant impacts.  The Division must also comply with all 
of CEQA’s requirements to ensure meaningful public input and participation.  

 
The Discussion Draft currently frustrates compliance with CEQA in numerous 

ways.  For example, under the current proposal, the Division would not receive 
information necessary for its review and decision making process, such as the identity of 
the chemicals to be used.  While a very limited subset of information would be posted 
online either prior to or after fracking, there are no provisions for public participation.  
The Discussion Draft must be revised to resolve these and other overall problems of 
scope and process to ensure that the public is protected and that the Division complies 
with its legal obligations.  

 
As the Division acknowledges, adoption of the proposed fracking regulations 

itself triggers CEQA review.  For example, because the Discussion Draft would remove 
fracking from the Underground Injection Program, the Division must analyze the impact 
of that change.  A complete and thorough CEQA analysis of the proper scope, utilizing 
the proper baseline, must inform the Division’s adoption of new regulations.  The 
Division has allowed fracking to proliferate in violation of existing California law, and 
must use a proper baseline when conducting its CEQA analysis.  That is, the Division 
must compare the environmental impacts of an immediate cessation of fracking in 
California to the impact of issuing fracking approvals pursuant to new regulations.   
 
III.  The Provisions for Pre-Fracturing Notification are Inadequate 

 
The Discussion Draft’s provisions for pre-fracturing data submission and advance 

notification to other interested agencies and the public are inadequate.  The information 
submitted and then publicly disclosed prior to the Division’s approval of a request to 
frack must be sufficient to allow full and informed consideration of all of the 
environmental impacts of the proposed fracking.  As described below, procedures in the 
Discussion draft would frustrate this purpose. 

 
 A.  The Provisions for Pre-Fracturing Data Submission are Inadequate 
 
 The range of data required to be submitted to the Department prior to fracking is 
far too narrow. See Discussion Draft §§1783-84. Most notably, the Division does not 
require a list of the chemicals to be injected underground, the identification of the source 
of the water to be used, or the disclosure of where and how the wastewater produced will 
be disposed of.  The Division cannot make an informed decision about a request to frack 
without such basic information.  In addition to the items listed, the Division should 
obtain, at a minimum, data sufficient to ensure that: 

 
1.  The proposed well casing and cementing plan will prevent casing failures for the 
life of the well anywhere along the well bore, including at a safe margin in excess of the 
maximum injection pressures allowed under the permit, and pressure and logging 
integrity testing is completed, submitted and verified by the Division before and after 
fracturing;  
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2.  There are no sources of water which may be put to “beneficial use,” no existing 
faults, no producing or abandoned wells, and no public structures or environmentally 
sensitive areas within an area of sufficient size to enable a meaningful assessment of 
impacts;  

 
3.  Greenhouse gases and other pollutants will be captured before, during and after 
the process;  

 
4.  The risk of inducing seismic activity will be measured and reported, and will be 
monitored as a safeguard during and after operations; 

  
5.  The total amount of water that the proposed and already approved activities will 
use will have no negative effect on other water needs of the community and the state;  

 
6.  Adequate space exists for the storage or treatment of the full volume of flowback 
and produced water resulting from fracking, and neither treatment nor storage will cause 
future water contaminations;  

 
7.  Base level information of water and air quality exists before fracking commences 
and follow-up studies will be conducted, submitted and verified;  

 
8.  The chemicals to be used are disclosed, and their safe disposal after fracking is 
guaranteed.  As discussed further below, the Division must require the operator and/or 
the operator’s chemical supplier to provide, as part of the application process, the name 
of each chemical compound and the chemical abstract service number, trade name, 
volume and density or mass concentration, as well as a disclosure of whether the 
chemical is a hazardous air pollutant or a toxic air; and  

 
9.  Water quality, fugitive emissions and seismic activity will be monitored and 
reported over the life of the well.   

 
Additional information required to be provided under the UIC program must also 

be submitted.   
 
 

B.  The Provisions for Advance Notification to the Public and Other Agencies are 
Inadequate   

 
The Discussion Draft allows just three days of notice to the public that fracking 

will occur, and that notice itself is limited to posting, on the Division’s web site, of 
unspecified “information about the well” to be fracked.  Discussion Draft § 1783(d).  
This vague provision does not ensure meaningful public notice and participation.  
Instead, the regulations should specify that all pre-fracking data required to be submitted 
to the Division will be posted to the Division’s website.   
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The Discussion Draft contains no provisions for direct notification to other 
interested agencies and jurisdictions, or to the public.  The regulations should specify 
how direct notification to interested agencies, cities, counties and other entities will be 
accomplished.  The Division cannot compile full information and conduct an adequate 
review process without involving all other entities that have jurisdiction over or are 
affected by the proposed fracking.  

 
The regulations must also provide for direct notification to residences, farms, 

ranches, businesses, schools, hospitals and other entities that may be impacted by the 
proposed fracking. Direct notification must be accomplished at the beginning of the 
application process in order to allow those affected to participate in the decision.  The 
Discussion Draft provides only a minimum of three days’ notice to the public that 
fracking will occur at all, and only by posting to a website.  Californians concerned about 
the impact to their air, water, and community should not have to search the site every day 
to find out if fracking is occurring in their area. Three days’ notice, with no prescribed 
procedure for participation and inadequate basic information, cannot lead to meaningful 
input by the public.      

 
Meaningful public involvement in these decisions is vital, and the public should 

be given at least 30 days at the outset of the process to review the information and to 
submit comments.  The regulations must specify that the Division will not issue any well 
approvals until it has evaluated any comments received, responded to the concerns 
expressed and allowed a suitable time interval to elapse for agencies, organizations and 
individuals to evaluate the response to their comments.  Other provisions of the 
discussion draft contain timelines that are inadequate to ensure sufficient regulatory 
compliance, oversight and public involvement. 

 
The Discussion Draft would allow wells to be fracked before the chemicals used 

are disclosed to the Division, other agencies or the public.  This not only violates 
common sense, but the Public Resource Code and CEQA. Disclosure of the fracking 
chemicals must obviously occur before the Division decides whether fracking may 
proceed.  Full chemical disclosure must include, at a minimum, the name of each 
chemical compound and its chemical abstract service number, trade name, volume and 
density or mass concentration, each chemical ingredient used and whether the chemical is 
a hazardous air pollutant or a toxic air contaminant.   
 

The hundreds of chemicals known to be used in fracking have numerous health 
and environmental consequences.  People and wildlife can be sickened or otherwise 
affected when the chemicals become volatile and are inhaled, ingested, or absorbed 
through the skin, when the chemicals contaminate surface or groundwater, and by direct 
contact through workplace accidents.  There are also many chemical interactions that 
must be considered, as some chemical combinations may exhibit or cause exacerbated or 
altered impacts. 

 
As the South Coast Air Quality Management District (SCAQMD) has noted in its 

own ongoing rulemaking process on the air quality impacts of fracking, the activity 
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creates new sources of air pollution above and beyond those produced by other forms of 
oil and gas production.3  These sources are associated with the preparation of the fracking 
fluids, with the use of silica that can cause the deadly disease silicosis, and with flowback 
fluids that return to the surface and release hydrocarbons and toxic emissions.  SCAQMD 
staff noted that knowing what chemicals are used is essential to assess the health impacts 
of the air emissions:   

 
As these chemicals [used in fracking] return to the surface, it is important 
for the SCAQMD staff to understand the types of chemicals, the volume 
and density or mass, and maximum concentration in percent by mass to 
better assess if there are potential volatile organic compounds, toxic air 
contaminants, or hazardous air pollutants that may be a concern for air 
quality or public health. The SCAQMD staff is concerned that if specific 
information is omitted, the SCAQMD staff cannot fully assess potential 
air quality or public health issues.4 
 

 Although the SCAQMD openly acknowledges that there are several sources of 
unregulated, uncontrolled and dangerous air pollution from fracking, and has proposed a 
rulemaking to gather information on this pollution, other air districts have not been 
similarly proactive.  For example, the San Joaquin Valley Unified Air Pollution Control 
District (SJVUAPCD), in response to a question for the February 12, 2013, Joint Hearing 
with Senate Natural Resources and Water & Environmental Quality entitled “The 
Regulation of Hydraulic Fracturing in Oil and Gas Production in California,” stated that 
“hydraulic fracturing has been used for at least thirty years in oil production operations, 
without creating known air issues, beyond those associated with other production 
methods.”5  This response clearly demonstrates the problems created when the Division 
fails in its oversight responsibilities.  With the Division failing to track, monitor or 
require disclosure of the chemicals used in fracking, it is not surprising that the 
SJVUAPCD is unaware of the serious new air quality problems that fracking poses.  
When no one requires notification of fracking – let alone necessary monitoring and 
supervision –problems caused by the practice will not be correctly attributed.   
 

                                                 
3 South Coast Air Quality Management District (SCAQMD) staff also found that drilling and rework 
operations have similar emission sources as well completion activities such as hydraulic fracturing. 
4 South Coast Air Quality Management District,  Proposed Rule 1148.2 – Notification and Reporting 
Requirements for Oil and Gas Wells and Chemical Suppliers, Revised Draft Staff Report January 29, 2013 
(“SCAQMD Proposed Rule 1148.2”); see also, South Coast Air Quality Management District,  Responses 
to Questions for the 2/12/13 Joint Hearing with Senate Natural Resources and Water & Environmental 
Quality "The  Regulation of Hydraulic Fracturing in Oil and Gas Production in California" at 3-4, available 
at http://senv.senate.ca.gov/jointinformationalhearings (describing sources of unregulated and uncontrolled 
air pollution from fracking).  
5 San Joaquin Valley Air Pollution Control District, Responses to Questions for the 2/12/13 Joint Hearing 
with Senate Natural Resources and Water & Environmental Quality “The Regulation of Hydraulic 
Fracturing in Oil and Gas Production in California” (2013). 

 



Center for Biological Diversity Comments 
February 27, 2013 
Page 12 of 24   

 The Division must take responsibility for all impacts that would flow from its 
fracking approvals.  While other agencies may have jurisdiction over affected resources, 
the Division may not shirk its own statutory duties and rely upon other agencies to fill in 
the regulatory gaps.  The air quality impacts of fracking serve as a useful illustration:  
while the air districts can promulgate additional requirements beyond Division 
regulations, the Division itself must prevent, as far as possible, damage to California’s 
natural resources from fracking in the first instance.   
 
 C. The Division Must Require the Collection of Adequate Baseline Data  

 
Any effective regulatory system must include collection, analysis and disclosure 

of adequate baseline data to ensure the ability to track and objectively evaluate the impact 
of the regulated activity.  The all-too-frequent absence of such critically important 
baseline information as unconventional fossil fuel development proliferates has been 
widely recognized.  The International Energy Administration emphasized the issue as one 
of its “Golden Rules” for unconventional gas development as follows:   

 
Establish baselines for key environmental indicators, such as 
groundwater quality, prior to commencing activity, and continue 
monitoring during operations. This is a shared responsibility between the 
regulatory authorities, industry and other stakeholders. The data gathered 
needs to be made public and opportunities provided for all stakeholders to 
address any concerns raised, as an essential part of earning public trust. At 
a minimum, resource management or regulatory agencies must have 
groundwater quality information … in advance of new drilling activities, 
so as to provide a baseline against which changes in water level and 
quality can be compared.6  

 

Similarly, the Natural Gas Subcommittee of the Secretary of Energy Advisory Board 
recommended “that states and localities adopt systems for measurement and reporting of 
background water quality in advance of shale gas production activity. These baseline 
measurements should be publicly disclosed, while protecting landowner’s privacy.”7 

 
Adequate baseline data must be collected for the full scope of resources affected 

by the regulated activity, including impacts to water, air, seismic activity and wildlife.  
This includes, for example, analysis of all water resources that are or could be affected by 
any stage of the fracking process, including baseline data for the water source to be used,   
the surface and groundwater that could be affected, and the flowback fluid produced and 
any water affected by its disposal.  It would include baseline air quality measurements in 
the area, along with actual monitoring of air emissions from all aspects of the fracking 
process, including transportation and machinery operation, emissions from the well 
during completion and operation, and fugitive emissions from pipelines and other 
facilities.  To be effective, of course, this information must be collected before the 

                                                 
6 International Energy Agency, Golden Rule for Golden Age of Gas (2012) at 43 (emphasis in original). 
7 U.S. Dept of Energy, Natural Gas Subcommittee of the Secretary of Energy Advisory Board (SEAB), 90-
Day Report (Aug 18, 2011).at p. 23 (emphasis in original). 
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development activities begin, adding urgency to the need for a halt to ongoing fracking in 
California.  No permits should be issued for fracking activities in the absence of adequate 
baseline data. 
 
IV.   The Discussion Draft Fails to Establish Substantive Standards for Protection of 
Air, Water and Other Resources 
  
 Section 1784 sets forth certain operator obligations, including evaluations that 
would be required prior to fracking.  A number of these obligations lack specific 
definitions, standards and provisions ensuring Division evaluation, verification, 
monitoring and enforcement.  The Discussion Draft thus fails to provide for substantive 
protection of even the limited subset of resources that are addressed by the proposed 
regulations.  
 

For example, the Discussion Draft provides that a fracture radius analysis must be 
conducted to verify “that no wells or faults will permit the migration of the fracturing 
fluids or hydrocarbons into a strata that contains protected water,” but provides no actual 
standards for ensuring that migration will not occur. If faults or abandoned wells are 
found in the fracture radius analysis, what will the operator be required to do or to 
demonstrate prior to moving forward? 
 

When questioned about this basic issue at the February 19 Workshop, Chief 
Deputy Director Marshall stated that “the burden of proof would be on the operator,” 
even though he could not “tell you what the standard is.” When pressed on the need for 
clear standards and procedures, he stated that while standards are “nice,” a “one size fits 
all” approach would not work for the Division because it could create “more loopholes.” 
This explanation is simply nonsensical.  The regulations must be revised to provide clear 
definitions, standards and procedures for protecting each resource.  The Division may 
certainly specify that the standards constitute the regulatory floor, and that further 
protections may be required on a project-by-project basis.  The Discussion Draft’s current 
lack of substantive resource protection, however, renders the proposed regulations 
ineffective and unacceptable.  
 
V.   The Proposed Monitoring Requirements During and After Fracking are 
Inadequate 
 

As discussed above, in many instances the Discussion Draft sets forth operator 
obligations but fails to specifically define them, to require testing at multiple stages, to 
add provisions requiring the Division to review, evaluate, approve and verify the results, 
or to provide for long-term monitoring.  In addition to these threshold problems, reliance 
on monitoring of the well itself for oil, gas, water volume and well pressure is 
insufficient.  Monitoring of baseline air and water quality in the vicinity before, 
immediately after, and periodically after fracking must also occur to increase the chances 
that problems will be detected and remedied before they become catastrophes.  Oil and 
gas operators should provide DOGGR with copies of their well records in a manner 
accessible to the public, and to maintain these records far longer than the proposed five 
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year time period.  Any incidents must be immediately reported, and records forwarded 
and kept. 
 
VI. The Proposed Disclosure of Materials Used in Fracking Fluid is Inadequate 
 

The Discussion Draft provides for the disclosure of the chemicals used in fracking 
only after fracking has occurred, solely through the FracFocus website.  Discussion Draft 
§§1780, 1788.  As discussed above, full chemical information must be disclosed to the 
Division, other agencies, and the public at the beginning of the review process, not after 
the fracking has occurred.  Moreover, bedrock principles of good government require that 
California maintain its own records and website to provide all information relating to 
fracking, including chemical disclosure.  The use of the industry-aligned FracFocus 
website as the sole method of providing public disclosure is unacceptable.  

 
Californians will have no guarantee that information posted on FracFocus will 

remain available in the future if the project is discontinued.  This problem is particularly 
acute given that the FracFocus project apparently does not maintain back-up records, but 
reportedly destroys spreadsheets submitted by the reporting companies after entering the 
data into PDF format, rather than maintaining the information or enter it into master 
spreadsheet form.8   
 

Barry Wallerstein, Executive Officer of the SCAQMD, has stated that FracFocus 
is not an acceptable method for meeting the SCAQMD’s public disclosure needs.9  He 
further noted that FracFocus does not give the public the necessary ease of access or 
scope of information.  Indeed, the FracFocus site does not allow users to search or 
aggregate data, and does not provide the data in a database or spreadsheet format.10  In 
addition, FracFocus does not identify which chemicals are hazardous air pollutants or 
toxic air contaminants.  Moreover, public agencies must be able to verify whether the 
information is posted accurately, and must receive and evaluate claims of trade secrets.  
Plainly, the Division should not propose the use of a website that a sister agency has 
deemed inadequate for public disclosure purposes.  

 
The FracFocus project also has close ties to the oil and gas industry, calling into 

question its objectivity and whether it adds any value or credibility to this voluntary self-
reporting industry exercise.  In its final report, the Natural Gas Subcommittee raised the 
issue of industry funding and objectivity with regard to the Groundwater Protection 
Council:  “[t]o maintain credibility to have an ability to set their own agenda [the 
Groundwater Protection Council and the State Review of Oil and Natural Gas 
Environmental Regulations] cannot rely exclusively on funding provided by companies 

                                                 
8 Soraghan, Mike, FracFocus can't replace full, public disclosure, groups say, E&E, May 21, 2012. 
9 The SCAQMD is preparing a reporting rule to require reporting of fracking related chemical information 
and emission sources to that agency. See also SCAQMD Proposed Rule 1148.2. The SCAQMD proposal 
would require would require the submission of chemical information through an electronic electronic 
report. The Division should require no less.   
10 FracFocus.org, Frequently Asked Questions, http://fracfocus.org/faq (2012). 
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of the regulated industry.”11  FracFocus leadership’s ties to industry are clear, as 
exemplified by the biography of Mike Smith, Interstate Oil and Gas Compact 
Commission Executive Director, past president of the Oklahoma Independent Petroleum 
Association.12 

 
 At the February 12, 2013, Senate Hearing, Chief Deputy Director Marshall stated 
that the Division proposed the use of FracFocus because setting up a state website to do 
so would take some five to seven years.  We find this statement perplexing, particularly 
since the SCAQMD has proposed to begin such reporting in the immediate future 
through its own website.  The Division clearly needs to receive, verify, disseminate and 
retain chemical disclosure information itself.  If the Division is unable to do so in a 
timely manner, then it should not allow fracking to proceed in California. 
 
VII.  The Proposed Procedure for Dealing with Trade Secret Claims is Unacceptable 
 

The procedure outlined in the Discussion Draft to address trade secret claims 
differs radically from the way other agencies deal with similar claims.  Under the 
Division’s proposal, the agency would be precluded from receiving information on the 
chemicals used in fracking in the first instance.  Discussion Draft §1788.1.  Rather, 
operators would submit the information only to FracFocus after the fracking had already 
taken place.  Id.  Operators could avoid even this requirement by asserting a trade secret 
claim and providing certain information (excluding the allegedly protected information) 
to the Division.  Id.  There is no apparent mechanism for the Division to verify such 
claims, or for the public to challenge them.  In the event of a spill or other accident, the 
Division would be required to submit a written request to the operator for the withheld 
information, stating that it is necessary to respond to or investigate the spill.  Id. §1788.2.  
These proposals reverse the existing burden of proof, which rests on the entity claiming 
trade secret status.  Moreover, the Discussion Draft specifically contemplates the 
execution of a confidentiality agreement for the claimed trade secret, even when 
responding to a spill.  Id. §1788.2(a).  In the face of these numerous procedural and 
burden-of-proof obstacles, quick access to the data would be impossible. 

 
Even health professionals treating patients harmed by the chemicals used in 

fracking fluid would have to request information on chemicals withheld as a trade secret 
in writing, and agree to keep the information confidential, prior to obtaining information 
necessary to treat their patients.  Discussion Draft §1788.2(b).  Even in the event of a 
medical emergency, the medical professional would still be required to request the 
information verbally, and to agree verbally to keep the information confidential and use it 
only for the emergency treatment.  Id. §1788.2(c).  While the Discussion Draft states that 
the holder of the trade secret “shall” provide the information to a health professional, no 

                                                 
11 Natural Gas Subcommittee of the Secretary of Energy Advisory Board (SEAB).  Second 90-day 
Report/Final Report, November 18, 2011 at 3.   
12 Interstate Oil and Gas Compact Commission, Press Release: Carl Michael Smith Named Interstate Oil an 
Gas Compact Commission Executive Director (March 18, 2008), http://www.iogcc.state.ok.us/carl-
michael-smith-named-interstate-oil-and-gas-compact-commission-executive-director. 
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time frame is provided, an obvious and unacceptable problem when patients are sick or 
dying.  Even with a stated time frame, this proposal is utterly unworkable as a practical 
matter.  There is no guarantee, or even likelihood, that when accidents do occur, health 
care professionals will be able to obtain the information they need in a timely manner.  
Under this proposal, delays in or impossibility of obtaining information necessary for 
treatment is virtually certain to adversely affect patient care, and could even cost lives.  

 
As discussed above, the Discussion Draft allows the Division to obtain trade 

secret information only when the information is necessary to investigate or respond to 
evidence of a spill, the release of hydraulic fracturing fluid or material, or when it has 
evidence that hydraulic fracturing fluid or material has escaped the intended zone or 
zones of the hydraulic fracturing operations.  Discussion Draft §1788.2  Leaving aside 
the obvious reversal of the standard burden of proof, as the Division  itself has 
acknowledged, if an accident occurs after some time has elapsed since drilling has 
ceased, it may no longer be possible to obtain the information, particularly if the holder 
of the trade secret can no longer be reached. In sum, the Discussion Draft is patently 
unworkable and unacceptable. 

 
Other agencies, including the SCAQMD and Department of Toxic Substances 

Control, handle similar trade secret claims much differently.  For example, in its 
concurrent rulemaking the SCAQMD has proposed the following procedure: 

 
The proposed rule requires that the owner or operator report all chemical 
ingredients used in a chemical trade name, including chemical information 
claimed as trade secret, to the Executive Officer. A reporting entity 
claiming trade secret must provide a justification for the basis for claiming 
trade secret. Trade secrets, with the exception of emission data, may 
include, but are not limited to, any formula, plan, pattern, process, tool, 
mechanism, compound, procedure, production data, or compilation of 
information which is not patented, which is known only to certain 
individuals within a commercial concern who are using it to fabricate, 
produce, or compound an article of trade or a service having commercial 
value, and which gives its user an opportunity to obtain a business 
advantage over competitors who do not know or use it. Gov. Code Sec. 
6254.7(d). When a member of the public requests to inspect a public 
record or the District makes information received under subdivision (f) 
available on its website, claims that certain information constitutes a trade 
secret will be subject to evaluation under the District’s Public Records Act 
Guidelines and the California Public Records Act. If the District 
determines that the justification for claiming trade secret is inadequate, the 
District shall promptly notify the entity who claimed trade secret that the 
information will be released after 15 calendar days from the date of such 
notice. Such an entity shall also be advised of its right to bring appropriate 
legal action to prevent disclosure, and of its right to further respond.13  
 

                                                 
13 SCAQMD Proposed Rule 1148.2 at 2-4. 
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Further, the SCAQMD will disclose all chemical information to the public on its 
website, including the name of the chemical compound, the chemical abstract service 
(CAS) number, the volume or mass of the chemical used, and the identification of those 
chemicals used that are hazardous air pollutants and/or toxic air contaminants.  For those 
chemical compounds determined to have been appropriately withheld as trade secrets, the 
SCAQMD would disclose the chemical family or similar descriptor and identification of 
the chemical(s) that are a hazardous air pollutants and/or toxic air contaminants.14  
 

The Division has provided no adequate explanation for its radical proposal to 
avoid the collection of information on fracking chemicals.  In its February 8, 2013, 
submission to Senators Pavley and Rubio for the February 12, 2013, Senate hearing on 
fracking, the agency states: 

 
The Division’s concern about being a custodian of trade secret records is 
that possession of those records will result in the Division being a 
necessary party to extensive litigation of trade secret claims. For this 
reason, the Division has limited possession of trade secret information to 
situations where the information would fulfill specific regulatory 
purposes. The regulatory purposes for obtaining trade secret information 
that are identified in the discussion draft are for investigation or response 
to evidence of spills or other incidents. It is anticipated that other specific 
regulatory purposes will be identified and added in the course of the 
ongoing dialogue with stakeholders. The Department is also developing 
statutory language to provide a framework for resolving disputes 
involving trade secret claims, require information be provided to the 
Division, ensure the information is available to State and federal entities 
and health care professionals to address emergency and health care issues, 
and that unauthorized disclosure is a misdemeanor offense.15 

 
The claim that the Division would become a party to “extensive litigation of trade 

secret claims” is both unsubstantiated and insufficient on its face to justify the extreme 
proposal that the Division not receive or disclose information on the chemicals used in 
fracking.  The Division cannot possible comply with its CEQA and other statutory 
obligations to protect the public and the environment when it affirmatively prevents itself 
from obtaining knowledge of what chemicals are being used.  As discussed above and in 
our August 9, 2012, comments, fracking chemicals have numerous health and 
environmental impacts and there are many routes to exposure.  

 
The Division itself has admitted problems with its proposal:  “If a trade secret is 

claimed by an oil services supplier that goes out of business and there is no successor 

                                                 
14 SCAQMD Proposed Rule 1148.2 at 2-5. 
15 California Department of Conservation – Division of Oil, Gas, and Geothermal Resources, Letter to Fran 
Pavley and Michael Rubio of the California Senate Committee on Natural Resources and Water in response 
to Invitation to Participate in Joint California Senate Informational Hearing on the Regulation of Hydraulic 
Fracturing in Oil and Gas Production, Feb 8, 2013 at 3, available at 
http://senv.senate.ca.gov/jointinformationalhearings. 
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entity, the Division would attempt to obtain the information from the well 
owner/operator. However, this may prove difficult if the information was never 
transmitted to the owner/operator.”16  It is obvious that the Division itself must be in 
possession of the necessary data so it can quickly and adequately respond to spills and 
contamination and provide this information to other agencies, health care professionals, 
and others dealing with the accidents and emergencies that will inevitably arise. 

 
In addition, the proposed gag rules on health care professionals to whom limited 

disclosure is envisioned are unconscionable and must be removed.  Discussion Draft 
§1788.2.  When workers or a member of the public has been injured or sickened by a 
fracking-related incident, providing the best patient care must obviously override any 
company’s interest in protecting a claimed “trade secret.”  Full information on the 
chemicals used must be readily available to all health professionals dealing with acute or 
chronic impacts from chemical exposure.   

 
VIII.  The Discussion Draft Omits Several Critical Issues 
 

Specific shortcomings identified above are addressed in more detail below.   
 
A.  The Discussion Draft Fails to Protect California’s Scarce Water Resources 
 
As stated above, fracking may impact California’s water resources in numerous 

ways, including the use of large quantities of scarce fresh water and the numerous risks of 
surface and groundwater contamination.  The Discussion Draft fails to adequately address 
these issues. 

 
First, the Discussion Draft would provide an unacceptably narrow definition of 

the term “protected water” in section 1780(d).  California’s water resources are precious 
and scarce, and ferocious battles about water use have occurred throughout California 
history, are presently being fought,   and, given ever increasing scarcity, likely to be 
exacerbated in the future.  The definition of waters that cannot be endangered by 
hydraulic fracturing must be broad enough to encompass all water that has potentially 
beneficial uses and cannot be narrowly constrained. 

 
Second, the Discussion Draft does not require disclosure of how much water will 

be required for the planned fracturing operations, from where it will be obtained, how it 
will be removed, and how the resulting wastewater and its toxic contents will be safely 
disposed of.  Baseline water quality tests must be conducted before fracking occurs, and 
water quality must be tested immediately after fracking as well as on a long-term basis to 
identify and remediate any contamination.  The regulations should also call for an 
analysis demonstrating that the water to be used will not adversely affect the needs of the 
neighboring community or the State.  Under the Discussion Draft, well operators can wait 
five days before reporting an unauthorized release of chemical-laden fracking fluid.  That 
is, the well operator would not be required to notify the Division that wastewater had 
spilled onto land or into surface or drinking water until five days after the initial spill.  
                                                 
16 Id. 
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Such a delay cannot be justified.  Instead, the regulations should provide for immediate 
and public notification, as well as approved and verified damage remediation.   

 
B.  The Discussion Draft Fails to Protect California’s Air Quality 

 
The Discussion Draft does nothing to protect people living near fracked wells 

from air pollutants that increase risks of cancer and respiratory illness.  One public health 
study of 352 chemicals known to be used in fracking found that 37% of those chemicals 
are volatile and can become airborne.17  Of those volatile chemicals, 89% can cause harm 
to the eyes, skin, sensory organs, respiratory tract, gastrointestinal tract, or liver, 81% can 
harm the brain and nervous system, 71% can harm the cardiovascular system and blood, 
and 66% can harm the kidneys.18  These volatile chemicals can be inhaled, but can also 
be ingested and absorbed through the skin, increasing the risk of exposure.19  As 
discussed above, the SCAQMD has identified three sources of fracking-related air 
pollution that is unregulated and uncontrolled: (1) the mixing of the fracking chemicals, 
(2) the use of silica (which causes the deadly disease silicosis), and (3) emissions from 
fracking fluid that returns to the surface.  The Division must address all air pollution 
generated by the activities it approves and take steps to control it. Proposed section 1786, 
addressing the storage and handling of hydraulic fracturing fluids, fails entirely to address 
this critical issue. 

 
The discussion draft regulations also do not require well operators to capture 

methane, a potent greenhouse gas.  This omission is particularly troubling given that the 
Public Resources Code already provides that “[a]ll persons, firms, corporations, and 
associations are prohibited from willfully permitting natural gas wastefully to escape into 
the atmosphere.”  PRC § 3500.  Furthermore, “[n]o person, firm, corporation, or 
association who owns or controls land in which [a well from which natural gas flows] 
shall willfully permit natural gas flowing from the well wastefully or unnecessarily to 
escape into the atmosphere.”  PRC § 3501.  The Division is also required to prevent the 
waste of oil and gas pursuant to PRC § 3106.  As briefly summarized in Appendix A to 
our August 9, 2012, comments, at pp. 30-37, solutions are available to reduce emissions 
from oil and gas facilities including compressors, well head facilities, storage tanks, 
dehydrators, pneumatic devices and pipelines.  The Division must require adoption of 
these and all available measures. 

 
C.  The Discussion Draft Contains Inadequate Seismic Monitoring and 

Reporting Requirements 
 

 The Discussion Draft also largely ignores seismic risks.  Increasing evidence links 
both fracking itself and the disposal of wastewater through injection to induced 
earthquakes.  Allowing fracking to continue without further study of this issue and 

                                                 
17 Colborn, Theo et al., Natural Gas Operations from a Public Health Perspective, 17 Human and 
Ecological Risk Assessment 1039, 1046 (2011) (“Colborn 2011”). 
18 Colborn 2011 at 1046. 
19 Colborn 2011 at 1047. 
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without rigorous site-specific testing and monitoring performed to clearly specified, 
rigorous standards is unsafe and irresponsible in our seismically active state.   
 

ADDITIONAL INFORMATION ON THE DANGERS OF FRACKING 
 

Since we submitted our August 9, 2012, comments, more information has come to 
light showing that fracking poses a threat to California that the state remains unprepared 
to address.  Across the country, fracking’s ability to access shale oil and shale gas is 
continuing to drive oil and gas production to new heights, and experts now predict that 
the United States will be the world’s leading producer of oil by 2020.20  Further, evidence 
is mounting that a fracking-induced oil production boom is imminent in California, with 
one source stating California is a “top contender for the title of the largest oil-producing 
state in the next 10 years . . . .”21 

 
Especially due to the recent changes in fracking – such as the use of slick water 

and horizontal drilling – a California oil boom will bring a host of environmental and 
human health problems.22  Recent studies have described how hazardous the chemicals 
used in or generated by fracking are.  One found that out of 632 chemicals used during 
operations, 25% could cause cancer and mutations;23 a second study concluded that 
benzene was the largest contributor to cancer risk for people living near a well;24 and a 
third noted that fracking waste can be radioactive.25  Also, studies, including those 
completed by the federal government, continue to show that the huge amounts of waste 
water created by fracking pollute precious water resources.26  For example, further 
research confirmed EPA’s findings that fracking contaminated deep aquifers in Pavillion, 
Wyoming.27  Fracking is also terrible for the climate and air quality.  Recent reports 
                                                 
20 International Energy Agency, World Energy Outlook 2012, Executive Summary (2012); see also Loder, 
Asjylyn, American Oil Growing Most Since First Well Signals Independence (Dec. 18, 2012) (describing 
rapid growth in oil and gas production due to fracking); U.S. Government Accountability Office, 
Unconventional Oil and Gas Development - Key Environmental and Public Health Requirements at 1-2 
(2012) (same). 
21 E&E News, Eco-friendly Calif. poised to be top U.S. oil producer in 10 years (Dec. 20, 2012); see also 
Mulkern, Anne C., Massive shale play predicted to trigger new ‘gold rush,’ E&E News (Dec. 5, 2012); 
Olson, Bradley, Green California to Vie With Texas as U.S. Oil Heartland: Energy, Bloomberg (Dec. 18. 
2012). 
22 See, e.g., U.S. Government Accountability Office, Oil and Gas, Information on Shale Resources, 
Development, and Environmental and Public Health Risks at 32-52 (Sep. 2012) (reviewing many risks). 
23 Colborn 2011 at 1039 (2011). 
24 McKenzie, Lisa et al., Human Health Risk Assessment of Air Emissions form Development of 
Unconventional Natural Gas Resources, Sci Total Environ at 5 (2012). 
25 White, Ivan E., Consideration of radiation in hazardous waste produced from horizontal hydrofracking, 
National Council on Radiation Protection (2012). 
26 U.S. Government Accountability Office, Energy-Water Nexus: Information on the Quantity, Quality, and 
Management of Water Produced during Oil and Gas Production, Report to the Ranking Member, 
Committee on Science, Space and Technology, House of Representatives at 9, January 2012 (describing the 
large amounts of wastewater generated); U.S. Environmental Protection Agency, EPA Completes Drinking 
Water Sampling in Dimock, PA (2012); Warner, Nathaniel R., et al., Geochemical Evidence for Possible 
Natural Migration of Marcellus Formation Brine to Shallow Aquifers in Pennsylvania, PNAS Early Edition 
(2012). 
27 Drajem, Mark, Wyoming Water Tests in Line with EPA Finding on Fracking, Bloomberg (Oct. 11, 
2012); Myers, Tom, Assessment of Groundwater Sampling Results Completed by the U.S. Geological 
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indicate that at least some operations emit up to 9 percent of all produced gas into the 
atmosphere.28  These natural gas emissions include large amounts of the powerful global 
warming pollutant methane,29 and volatile organic compounds.30  Also, air pollution from 
fracking and associated activities contain ozone precursors, and thus an increase in 
fracking will increase ozone and all its attendant harms.  Moreover, the large amounts of 
silica sand used in some fracking operations generate silica dust clouds that, if inhaled, 
can cause the lung disease silicosis or cancer.31  Additionally, new studies and 
information confirms that fracking can cause earthquakes,32 and that the inevitable boom 
and bust of an economy taken over by fracking would threaten the quality of life in many 
Californian towns and drive away other businesses that depend on a clean environment, 
such as agriculture.33 
  

CONCLUSION 
 
 Thank you for the opportunity to submit comments on this critically important 
issue.  Please contact Kassie Siegel, ksiegel@biologicaldiversity.org, (760) 366-2232, if 
you have any questions or would like to discuss these issues further.   
 

Yours Sincerely, 

 
Kassie Siegel 
Senior Counsel 
Climate Law Institute Director 
Center for Biological Diversity 
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